
The Articles of the Charter of the OAS alleged to have been violated are: 

388. Article 3(l) ï The American States proclaim the fundamental rights of the individual 

without distinction as to race, nationality, creed, or sex; ... 

389. Article 45 ï a) All human beings, without distinction as to race, sex, nationality, creed, or 

social condition, have a right to material well-being and to their spiritual development, under 

circumstances of liberty, dignity, equality of opportunity, and economic security; ... 

The Articles of the Declaration of the Rights and Duties of Man alleged to have been violated 

are: 

Preamble:  All men are born free and equal, in dignity and in rights, and, being endowed 

by nature with reason and conscience, they should conduct themselves as brothers one to 

another. 

Article I. Every human being has the right to life, liberty and the security of his person. 

390. Women have known for years that violence by the father is harmful to the children.  

While some have tried to deny it and claimed that ñjust because he beat his wife doesnôt mean he 

beats his kidsò, that fallacy has been put to rest.   Many studies have now confirmed that children 

are harmed when forced to live with or even visit or spend time with abusive fathers. 1  

391. It is not surprising that the stories of these petitioners should be so similar to each other 

and to the academic and experiential studies.  Men in our society are trained to dominate others 

using the same techniques of power and control.  As Kathleen Waits points out, ñFurther, as the 

Amnesty International chart shows, torturers throughout history have used similar techniques 

without going to torturers' school.  Human psychology is not that tough. The ways to dominate 

and brainwash another person are relatively straightforward. They are not hard to figure out, 

even without attending an official batterers' school.ò 2.  The results of such domination are not 

that difficult to figure out either.  Children and women are harmed and their human rights denied. 

392. The act of the U.S. in putting persons in danger, exposing them to acts of brutality by 

someone else is a breach of the right of security. 3  In the instant case, the U.S. is putting 

children directly in danger, exposing them to acts of brutality including sexual violence by 

putting them into the legal custody of abusers and molesters. They are liable for breaching the 

security of those citizens. The courts knew or should have known that the children would so 

suffer and thus deliberately violated the Declaration. Likewise as the stories of the mothers and 

children show, the right to life and security for the mothers who have been victims of violence is 

also breached by the courts refusal to take into consideration the safety needs of the victim.  The 

Catch 22 situation that mothers are put into is perfectly illustrated by Petitioner A. (See 
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paragraphs 235-253)  She was charged with failure to protect the children when she remained in 

a domestic violence situation.  (See paragraph 238)  But when she fled and sought to protect the 

children, she was blamed for alienating the children (paragraphs 240-241), the violence was 

minimized (paragraphs 242 and 253) and the custody was ordered to the abuser.  Petitioner B 

also followed the suggestions of CPS and obtained a no contact order only to lose custody to the 

perpetrator.  (Paragraphs 266-8)   

393. Some writers have suggested that the courtôs subjection of children to continued violence 

in their own homes is akin to slavery and violates the 13
th
 Amendment of the U.S. Constitution.   

4  In his first five years of life, Joshua DeShaney endured repeated beatings at the hands of his 

father, and thereby suffered severe brain damage. During these years, Joshua remained in his 

father's custody even though Wisconsin's Winnebago County Department of Social Services 

(DSS) had strong reason to believe that he was being abused.  After being admitted to a local 

hospital for multiple wounds,  Joshua was temporarily removed from his father's custody, but a 

Wisconsin juvenile court soon returned the child to his father. During the course of monthly 

visits throughout 1983, a DSS caseworker methodically observed and recorded many signs of 

Joshua's victimization but took no further action to protect the child. In both February and 

November of 1983, a local emergency room contacted DSS to report that Joshua had been 

treated yet again for injuries believed to have been caused by child abuse. On both occasions the 

caseworker chose to take no action to remove Joshua from his father's custody. In March of 

1984, a few weeks before his fifth birthday, Joshua suffered a final and savage beating. His 

subsequent hospitalization revealed a history of traumatic head injuries, leading doctors to 

conclude that Joshua would have to spend the rest of his life in an institution for the profoundly 

retarded. Joshua and his biological mother then brought suit against DSS and other local officials 

for their failure to remove Joshua from his father's custody in the face of repeated evidence of 

physical abuse.   

 

394. The state claimed it had no responsibility because the perpetrator was not the State but 

the father and the State had no responsibility for private wrongs.  However, the 13
th
 Amendment 

does apply to private actions and it was within the power of the State to remove the child from 

the father which they failed to do in spite of repeated evidence of abuse.    As early as 1824, the 

U.S. Supreme Court said parents did not have an absolute ñproperty rightò to the custody of their 

children.  Parental custody is justified only if in the best interest of the children (BIC).  Even 

parents do not have the right to abuse their children. 

 

395. Though in the past children were considered property or chattel of their fathers, that 

philosophy  is long dead.  The Childrenôs Rights Convention (CRC) should have disabused 

anyone of such notions.  Though the U.S. has not signed the CRC, it has become an international 

norm by the multitude of countries that have.  If children are subjected to domination and 

degradation, as the children in this petition have been, this violates the 13
th
 amendment of the 

U.S. Constitution as well as Article I of the Inter-American Declaration of the Rights and 

Responsibilities of Man. 

 

396. Article 19 of the American Convention also guarantees that every child has the right to 

protection.  Since the Inter-American Court has determined that the Convention and the 
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Convention on the Rights of the Child forms part of the international corpus juris on the 

protection of children, this finding applies to the U.S.  5 

 

397. The petitioners in this case have provided overwhelming evidence to the courts, the 

police and the child protective services of the violence and sexual abuse being perpetrated on the 

children.  In every case, the court placed these children directly in danger by giving custody to 

the abusers thereby violating the right to life, liberty and security of the children.  Petitioner 

Hoverson speaks eloquently of the seven years of suffering he endured because of the courts 

action and inaction.  The courts also violated the right to life, liberty and security of the mothers.  

In the Dombrowski case, the court ordered her to return to Topeka, Kansas where she was 

subject to more violence from the father.   In Petitioner Côs case, in spite of a 20 year history of 

abuse, in spite of a state statute prohibiting it, the court gave first joint physical custody to the 

perpetrator and then sole legal and physical custody to him. K.A., Titelman and Shockome were 

jailed while seeking to protect their children. Navratil and Petitioner A were threatened with jail 

and arrest warrants were issued. Petitioner A and B were blamed for failing to protect the 

children and then blamed for protecting the children who were ordered into the arms of the 

person the child protective agency said was the abuser.   

 

398. The obligation to protect human rights is not confined to those who have signed the Inter-

American Convention but equally applies to each and every member of the Organization of 

American States based on fundamental human rights. 6  The right to life and freedom from torture 

are jus cogens and do not require signature on the Convention. 7  The violence to which these 

children have been subjected qualifies as violation of the right to life and freedom from torture.  

Intent to cause such actions is irrelevant in determining the international liability of the State.  8     

ñThe fundamental point in this case is to elucidate whether the violation of the right to life has 

occurred with the support or tolerance of the state, or whether that state has acted in such a 

manner that the violation has been carried out in the absence of any prevention, or with 

impunity.ò  No doubt the judges did not set out to cause physical harm to the children, nor did 

they set out to violate human rights, but their intentions are not relevant to a determination 

whether the actions do in fact violate the petitionersô human rights.   

Article II. All persons are equal before the law and have the rights and duties established in 

this Declaration, without distinction as to race, sex, language, creed or any other factor. 

399. Women and men are treated very differently when there are allegations of child sexual or 

physical abuse.  Women, even though they are often not the direct abusers, are criminally 

charged and given stiff prison sentences.  9  But men, even those themselves convicted of child 
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abuse or neglect, are given sole custody or unsupervised visitation with children ï often the very 

ones they abused.  10  This is precisely what occurred to Petitioner A.  (See paragraphs 235-253) 

It is not unusual that a father gets custody after having murdered his wife.  In an Illinois case the 

court found that a single murder of the mother, even in the presence of the children does not 

make the father unfit.  In contrast, a woman in West Virginia who maybe fired a gun but hurt no 

one was unfit. 11  Studies have repeatedly shown how differently women are treated in the 

courts.  (See paragraphs 311-368)  

400. A letter from NOW to the New York Supreme Court recalls an article in the Judgesô 
Journal.  ñIt discusses a new evaluator who was assigned to evaluate a young family.  The 

father's apartment was a complete mess and he had no food in the refrigerator.  The evaluator 

wrote that the father lives in a typical bachelor apartment.  The mother's apartment was a little 

messy, but nothing like the father's and she had food in the refrigerator but not as much as 

preferred.  The evaluator wrote the mother lives in a messy apartment with inadequate food.  The 

evaluator had a supervisor because she was new and the supervisor asked if she saw what she 
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had done.  The evaluator couldn't believe her gender bias and quickly corrected the report.ò 12  

This was a rare incident where the bias was corrected. 

401. Legal Momentum has documented discrimination against women in federal grant 

programs under the National Fatherhood Initiative since June 2006.  In spite of repeated attempts 

to correct the discrimination, they have met with no success.  Exhibit 18.  See also their letter as 

Exhibit 25. 

402. By treating women differently from men, specifically by treating battered women and 

children differently from men, and by denying battered women a fair opportunity to present their 

cases, the U.S. has violated Article II.  The right under Article II is not just a substantive right 

but applies whenever there is a differential in actual treatment as there is here. 13  A violation of 

Article II can be found not only in the application of a substantive right but also in the 

unjustifiable difference of actual treatment of persons.  Even though many states have statutes 

that mandate consideration of domestic violence and a presumption against custody to batterers, 

the language is meaningless because it is not followed.  (See paragraphs 325-329)  In the state of 

Petitioner A, there is a law that allows victims of domestic violence to sue for damages.  She was 

prohibited from filing such a claim but her husband was allowed to add a claim for so-called 

parental alienation and the judge gave him a $30,000 judgment.  (See paragraph 240) Expansive 

statements about provisions in the law mandating equality mean nothing if they are not 

implemented in reality.  14   

403. The Commission has stated repeatedly that non-discrimination is a particularly significant 

protection that permeates the guarantee of all other rights and freedoms.15  The rights of non-

discrimination and equality are fundamental and have indeed reached the level of jus cogens.  (¶ 

164-5)  All States are bound as are private parties.  Gender discrimination impairs the exercise of 

all other rights.  16  ñThe inter-American system has recognized, for example, that gender violence 

is ña manifestation of the historically unequal power relations between women and men.ò  When 

the decision is based on discriminatory criteria, it is a violation of both Article II and Article 

XXVI. 17  The common use of PAS that is so biased against women is one tool used by the court 

to disguise the gendered nature of their discrimination. (See paragraphs 372-376)  Every one of 

the women petitioners, every gender task force and every study of womenôs experience in the 

courts has shown discrimination against women.  They are held to different parenting standards.  

(See paragraphs 308, 356-364)  Financially they were held accountable when the fathers were 

not.  (See paragraphs 156, 169, 166, 170, 188, 191, 240, 247)  In every case, fathers were not 

held accountable for violation of court orders while mothers were held to strict account.  

Discrimination against women permeated the petitionersô cases from the beginning and 

continues to this day.   
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404. While the state may argue that statutes mandating equality exist, not only are they not 

implemented but it is not enough to simply provide for equal protection.  The state must also take 

other measures to ensure the effective enjoyment of these rights. 18  Thus simply stating in the 

law that both parents are preferred equally or that no parent is preferred due to sex is not enough.  

These guarantees must be made real.  When it is brought to the attention of the State that these de 

jure laws are not effective de facto, the State has an obligation to take action.  The law and its 

implementation must ensure equality, not identity of treatment.  ( ¶166).  Therefore to treat 

women and men equally in terms of the custody of the children after divorce when they were not 

treated equally before and when they are not in the same situation (one is subject to violence 

from the other, one was the primary caretaker before) may be identity of treatment, but it is not 

equality.  The need for equality may require member States to take affirmative action to 

eliminate discrimination especially in relation to known disadvantaged groups such as women.  ( 

¶166)  When the protections necessary to exercise their rights fully are absent, Article II is 

violated.  (¶ 171) 

 

405. Women are the victims of domestic violence in disproportionate numbers.  (See 

paragraph 316)  As in the instant cases, the judges refuse to hear testimony about domestic 

violence and child abuse or if they do hear it, they refuse to believe the women. If they are forced 

to concede there is violence, they assess blame to the victim rather than the perpetrator.  (See 

paragraph 18)  Such treatment of domestic violence is not isolated but is a deeply rooted pattern 

as found by the Commission in the Fernandes case. 19 The continuing pattern violates the 

obligation to prevent the practice as well. (¶ 56) This is especially salient since we are referring 

to children who are deliberately being put into danger by the State.  In order for judges to be fair 

and impartial, ñas the United Nations Human Rights Committee has stated óimpartiality of the 

Court implies that judges must not harbor preconceptions about the matter put before them, and 

that they must not act in ways that promote the interests of the parties.ôò20   It is clear from the 

actions of the judges in the petitionersô cases that the judges did harbor preconceptions and acted 

in ways to promote the interest of the father.  In the K.A. case, the judge even ñfiled a motionò 

against the mother from the bench.  (See paragraph 109) In Petitioner Côs case, the judge wrote 

in his order that he invited the father to file a Motion for Change of Custody.  (Paragraph 299) In 

case after case, mothers were prohibited from testifying, (see paragraph 55, 203), refused access 

to court (Exhibit 2, pages 210-212, paragraph 18, 54, 68, 125, 136, 166, 303,307 ) locked out of 

court (see paragraph 25), refused transcripts (paragraph 251),  coerced to accept settlements, (see 

paragraphs 13, 163), threatened with jail or institutionalization (see Exhibit 2, page 100 and 

paragraphs 29, 57, 180-181, 186, 204, 208, 247-248), attacked because of their religion (Exhibit 

2, pages 82 and 160)  and prohibited from speaking her native language.  (See paragraph 167) 

406. In the Fernandes case, the judge twice agreed to hear an appeal for the perpetrator though 

the time line had clearly passed.  Thus the judge clearly ignored the black letter law.  Here too, 
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many states have clear statutory prescriptions against ordering custody to abusers and clear 

mandates to consider domestic violence as detrimental to the child.  Yet the judges blatantly 

ignore the black letter law.  (See paragraphs 325-329, 359-366) 

 

407. Evincing international recognition of this practice, the European Parliament in its report 

in September 2005 recognized plainly that violence against women and children in the family is 

a societal problem, a structural and historical problem with deep roots that is widespread and is 

gender based and motivated by power and control.  They make it clear that such violence 

seriously affects mothers and children, that witnessing violence by children is a violation in 

itself, and that joint custody is risky.  They point out that such discrimination against women is a 

human rights violation.  21  The U.S. Congress recognized this as well in their Resolution in 

1990.  (See paragraph 369)  

 

408. The Convention on the Elimination of all forms of Discrimination Against Women 

(CEDAW) committee of the United Nations has likewise recognized that failure of the State to 

appropriately address domestic violence violates that Convention.  In a case against Hungary, 22 

they held that,  ñWomenôs human rights to life and to physical and mental integrity cannot be 

superseded by other rights, including the right to property and the right to privacy.ò  ( ¶9.3)  Nor 

can womenôs rights be superseded by menôs rights in the custody of their children, especially 

when that man has exhibited violence.   

 

409. The CEDAW committee held that while they appreciated the Stateôs existing efforts to 

deal with domestic violence, those efforts did not benefit the applicant nor address the necessary 

concerns.  (¶ 9.3)   A simple allegation of ñweôre tryingò is not good enough.  The State has to 

provide real protection that included prompt, thorough and impartial investigation and safe and 

prompt access to justice including free legal aid.  The Congressional Resolution and the statutory 

presumptions are not enough.  The state has an obligation to provide real protection to women 

and children who are victims of violence.   

 

410. When the victim is prevented from exercising her rights and responsibilities on an equal 

footing with her spouse, as in the petitionersô cases, the State has failed to take steps to ensure the 

equality of rights and balancing of responsibilities between the mother and the father. 23 This 

violates international standards of human rights especially Article 16(1) of the Convention on the 

Elimination of All Forms of Discrimination Against Women and it is a violation of Article II.   

Article IV. Every person has the right to freedom of investigation, of opinion, and of the 

expression and dissemination of ideas, by any medium whatsoever. 

411. The expression and dissemination of ideas cannot be separated.  When one cannot impart 

ones thoughts, the right to free expression is violated.24  When the mothers who are battered are 

                                                           

21 European Parliament, A6-0404/2005, Report, 9.12.2005 on the current situation in combating violence against 

women and any future action (2004/2220(INI)) Committee on Women's Rights and Gender Equality Rapporteur: 

Maria Carlshamre PE 364.709v02-00 2/17 RR\364709EN.doc.   Exhibit 19 

22 Communication No.: 2/2003, Ms. A. T. v. Hungary (Views adopted on 26 January 2005, thirty-second session) 

23 Report No. 53/01, Case 11.565 Ana, Beatriz and Celia Gonzalez Perez, Mexico, Apri l4, 2001, ¶ 45. 

24 REPORT Nº 67/06, CASE 12.476, PUBLICATION, OSCAR ELÍAS BISCET ET AL,.CUBA, October 21
st
, 

2006, ¶ 198. 



told that they may not make any allegations of violence, they may not file any petitions with the 

court, they may not report to child protective services,  they may not take the child for any 

medical or psychological examinations, they are being denied the ability to impart their thought 

that the child is being abused and thus their free expression is being violated.  (See paragraphs 

18, 24, 67, 172, 218-9, 327, 336, 363 and Exhibit 2, pages 105, 160) 

 

412. The right to freedom of expression is not absolute but the Commission has held that 

constraints may be applied only after an idea or information is imparted, not before. 25  The 

Cuban dissenters were punished for criticizing the government and the revolution.  Battered 

women are punished for criticizing the judiciary and child protective services.  When the 

Arizona Battered Motherôs Custody Project report was released, it was originally scheduled to be 

in a statewide newspaper on a Sunday above the fold.  It was censored and never appeared.  Nor 

did any other newspaper cover the story.  

 

413. Study after study and the experience of these petitioners shows that battered women who 

report the violence are punished by the loss of custody or contact with their children.  Wilson 

reported as long ago as 1997 that a Ginger Hearn was told in court that she could not speak about 

sex abuse and was prohibited from taking her child to any therapy for sex abuse.  K.A. was not 

allowed to testify or call others to testify about her childrenôs allegations of sex abuse.  Women 

who make such claims are labeled paranoid.  Gardner, who invented PAS, labeled the children 

who claim sex abuse paranoid or coached or lying. 26  The children are punished as well by 

being put into dangerous situations as illustrated by each petitioners case and the stories of the 

Courageous Kids  (Exhibit 17 and 28)  Petitioner J.H. ran away at 17.  Navatrilôs daughter ran 

away repeatedly and is on the run at the time of the filing of this petition. Petitioner Bôs child 

locked herself in her therapistôs bathroom rather than visit her molester.  This constitutes a denial 

of the freedom of opinion, expression and dissemination of ideas to force a mother by threat of 

injury to herself and her children to keep silent about the violence in her life.  (See paragraphs 

336, 346, and Exhibits 2, 6, 8, 10, 11) 

 

414. In a case in New Jersey, the family court judge had removed the child because of the 

motherôs suspicions of abuse by the father.  The decision was overturned on appeal. 27 The same 

principle was affirmed in New York 28 in which a trial judgeôs transfer of custody from the 

mother to the father based on the motherôs suspicions of sexual abuse by the father was reversed 

on appeal.  Not only are women not allowed to express their suspicions about child abuse, they 

are not even allowed to think it. 

 

 

415. Petition Bradford was told this bluntly by the trial court when it wrote that ñMotherôs 

history of reporting abuse of (the child) is antithetical to an award of custody to herò and referred 

to her need to change ñher deeply entrenched belief about a history of abuse.ò (See paragraph 

221)  In the K.A. case, the judge ordered her to counseling to change her views.  (See paragraph 
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70)  These statements illustrate the trial courtôs theory that Motherôs belief in Fatherôs possible 

abusiveness, even more than her actions, justified the transfer of the child into Fatherôs custody. 

29  In fact in every state, parents are legally obligated to report to authorities if they have any 

reasonable grounds for suspicion of violence or abuse to a child.  So the mothers are put into a no 

win situation. If they comply with state law and report suspicions, they will lose their child to the 

abuser and be ordered by the court not to report.   

 

416. It would appear that the goal of the court is to suppress any and all investigation, opinion, 

expression and dissemination about the volume and seriousness of domestic violence and sex 

abuse toward women and children in family court in violation of Article IV.   

   

Article V. Every person has the right to the protection of the law against abusive attacks 

upon his honor, his reputation, and his private and family life. 

417. It is customary in cases of domestic violence or child abuse for the court to order a 

psychological exam. Often repeated examinations are ordered.  (See paragraphs 24, 37, 49, 77-8, 

228, 241, 243, 269, 272-3, 275, 296) Often, examiners who have little or not knowledge or 

experience with domestic violence or child abuse administer and/or interpret the results with 

devastating results for the victims. (See paragraphs 337-340, 344)  Battered women are often 

misdiagnosed as borderline personalities while abusers appear to be quite upstanding gentlemen. 

30  

418. It is common during these lengthy cases, for the protective parent to be repeatedly 

accused of being insane, paranoid or having mental problems. (See paragraph 57 and Exhibit 2, 

pages 50, 117, 219, 221, 299)  One author, McDonald, knew of one case in which the court said 

the mother was insane and ordered her to psychiatric treatment  because she believed her toddler 

had been sexually abused.  A few years later, when the child attempted suicide, the abuse was 

confirmed.  Often the protective parent is labeled paranoid for thinking abuse has occurred and 

vengeful for reporting it. 31   On the contrary, even when the father is ordered to have a 

psychosocial examination, the order is not upheld.  (See paragraph 217) 

419. If the law were applied equally, American law requires under Federal Rule 35 that the 

mental or physical condition of the party sought to be examined be "in controversy" and that 

"good cause" be shown for the examination.  Good cause is not met by mere conclusory 

allegations of the pleadings nor by mere relevance to the case. 32  Rule 35 requires 

discriminating application by the trial judge, who must decide, as an initial matter in each case, 

whether the party requesting a mental or physical examination has adequately demonstrated the 

existence of the requirements of "in controversy" and "good cause." A person requesting a 

mental or physical examination of a party when that party has not asserted his mental or physical 

condition either in support of or in defense of a claim has the burden to show that the condition 
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sought to be examined is really and genuinely in controversy and that good cause exists for the 

particular examination requested.  

420. Such discriminating presentation and analysis is rarely if ever done in custody cases.  As 

a result, the victims of abuse are often labeled neurotic, psychotic, alienators, having 

Munchausenôs Syndrome and a variety of other negative labels simply for trying to protect 

themselves and their children.  This diagnosis often follows them for years.  Unless the record is 

then sealed, these erroneous and negative evaluations of the victim and sometimes the child can 

become public and whether sealed or not are used against the victim to deprive her of her rights 

in violation of Article V. 

Article VI. Every person has the right to establish a family, the basic element of society, 

and to receive protection therefor. 

421. When a person is separated from the family for no justifiable reason that violates Article 

VI.   33 To refuse to allow a person to be re-united with his/her family, is also a violation of 

article VI.  34  Women who report violence are often separated from their children, sometimes 

without any contact, when they have never caused that child any harm.  Every one of these 

petitioners has been separated from their child(ren) or in Hoversonôs case, his mother, for periods 

of time ranging from weeks to years without any contact though none ever inflicted any violence 

or abuse on the child(ren).   

422. The United States Supreme Court has held that parenting is a fundamental right protected 

by the Constitution and that it is a denial of Due Process to treat parents differently.  35    The 

Inter-American Commission has held likewise that the right to establish and protect the family is 

so basic it cannot be derogated.36    Even when a person is imprisoned after being found guilty 

of a crime, the State is obligated to take steps to effectively ensure the right to maintain and 

cultivate family relationships. (¶237)  If the State is obligated to do that for a convicted prisoner, 

they are certainly obligated to do that for an innocent child and a battered mother.  The practice 

of completely cutting off the contact between a mother who alleges abuse and the child is a 

violation of the rights of both the child and the mother under this article and the Convention on 

the Rights of the Child (CRC).  Article 2 of the CRC requires States to protect children against 

discrimination or punishment because of the opinions, actions or beliefs of their parents.  Article 

9 requires that children not be separated from their parents without reason and due process.  

Even when they are separated, the State shall respect the childôs wishes to remain in contact with 

the other parent.   

423. The State does have the obligation to protect the rights of fathers as well.  But they 

cannot restrict the rights of one person so as to damage the fundamental rights of another. 37     

They cannot deprive the mother or child of their rights in order to protect the rights of the 
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fathers, especially when their right is based on discriminatory concepts of patriarchy and 

ownership of children.  

Article VII. All women, during pregnancy and the nursing period, and all children have the 

right to special protection, care and aid. 

424. The children of battered women are in need of particular protection.  Between 25-63% of 

domestic violence victims are pregnant when beaten. (See paragraph 316)   In one study, 53% of 

the wife batterers had sexually or physically abused their children as well.  In a longitudinal 

study of the children of battered women, 63% of the men who abused their wives also abused 

their children and in a study of 1,000 battered women, 70% of the children were also abused.  

For those children who observed inter-parental abuse, 82% were victims themselves.  They also 

noted that daughters of abused women are six and one-half times more likely to be sexually 

abused as girls from non-abused families. 38   

425. Multiple studies have established the high overlap between battering and incest 

perpetration 39  These studies, taken together, indicate that a batterer is about four to six times 

more likely than a non-batterer to sexually abuse his children. These statistics are in line with 

studies of batterers' risk to physically abuse children.  The largest study of this kind showed 

batterers seven times more likely than non-batterers to frequently hit their children (Straus). 

About half of incest perpetrators also batter the children's mother. 40 The American 

Psychological Association publication on family violence recommended that any history of 

sexual assaults against the mother be treated as a warning sign of possible sexual or physical 

abuse of the children. 41 Yet these are the very men receiving custody or unsupervised visitation 

in nearly 70% of the cases.  These are the very men who received custody in each of the 

petitionersô cases.   

426. Other countries are much more aware of the risk to mothers and children of unrestricted 

visitation let alone custody. 42  The Gonzales case currently pending at the Inter-American 

Commission is an example of the lack of protection for battered women in the U.S. 43  In June 

1999, Jessica Gonzales' estranged husband abducted her three daughters, in violation of a 

domestic violence restraining order. Ms. Gonzales called and met with the police repeatedly to 

report the abduction and restraining order violation. Unfortunately, her calls went unheeded.  Ten 

hours after her first call to the police, Ms. Gonzales' estranged husband arrived at the police 

station and opened fire. The police immediately shot and killed Mr. Gonzales, and then 

discovered the murdered bodies of the Gonzales children ï Leslie, 7, Katheryn, 8, and Rebecca, 

10 ï in the back of his pickup truck.  Ms. Gonzales filed a lawsuit against the police, but in June 

2005, the Supreme Court found that she had no constitutional right to police enforcement of her 

restraining order.  In December 2005, Ms. Gonzales filed a petition with the Inter-American 

Commission on Human Rights, alleging that the policeôs actions and the Supreme Courtôs 
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decision violated her human rights. A hearing was held 5 March 2007 at the IACHR in 

Washington D.C.    

427. The U.N. Declaration Against Violence recognizes that battered women and their 

children may need specialized assistance including treatment and counseling for physical and 

psychological abuse.  As special rapporteur on violence, Ms. Radhika Coomaraswamy reported 

in 1999 that overall states are failing in their responsibility to investigate, prosecute and prevent 

domestic violence instead viewing it as a private family matter.  The Council of Ministers in the 

European Union recognizes it as well. 44 The European Court of Human Rights has found that a 

states failure over four years to protect children from serious neglect and abuse of which they 

were aware was a breach of Article 3 prohibiting torture and inhuman treatment or 

punishment.45  The test under Article 3 does not require that the victims show that ñbut forò the 

failing of the state they would not have been injured.  It is enough that the State failed to take 

reasonably available measures that would have altered the outcome or mitigated the harm.  46 

428. The DeShaney case at the U.S. Supreme Court stands in express violation of Article VII 

that children are entitled to special protection, care and aid.   47 As stated above (See paragraphs 

393-4), though the State knew of the beatings by father, they did not remove the child until he 

suffered permanent brain damage and was rendered profoundly retarded. When he and his 

mother sued, the Supreme Court held that the stateôs failure to provide the child with adequate 

protection against his father's violence did not violate his rights under the substantive component 

of the Due Process Clause.  

429. The court reasoned that a stateôs failure to protect an individual against private violence 

generally does not constitute a violation of the Due Process Clause, because the Clause imposes 

no duty on the State to provide members of the general public with adequate protective services. 

The court interpreted the Clause as a limit on power, not a guarantee of minimal standards of 

safety and security.  The court denied any affirmative duty on the part of the state to prevent 

harm to children.  On its face, this ruling violates Article VII.   

430. The court rejected the motherôs argument that since the state knew of the danger, they 

had an affirmative duty to protect.   According to the Supreme Court that duty only arises when 

it is the state that has imposed some limitation on the person e.g. by imprisonment or 

institutionalization.  The Supreme Court said that because the harms to the child occurred in the 

custody of his father, the state had no duty. However, it was the state that placed the child in that 

home during the divorce; it was the state that returned the child to the father after the child had 

been hospitalized from several beatings; it was the state that was charged with enforcing both 

criminal and civil child abuse laws to protect children.  The State failed on all accounts in blatant 

violation of Article VII.   

431. Rather than offering special protection, care and aid to women and children, nearly three-

fourths of the states have laws on the books that treat sexual abuse of a family member less 

seriously than the same sexual abuse of a stranger. The states that do not have more lenient laws 

for family members are Arizona, Arkansas, California, Colorado, Connecticut, Illinois, Kansas, 

Maryland, Michigan, Mississippi, Montana, New Hampshire, New York and Rhode Island.  In 

Utah, prison sentences for the rape of a child, sodomy of a child or rape of a child with an object 
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can, under certain conditions, be suspended if the perpetrator is a parent, stepparent, adoptive 

parent, or legal guardian of the child victim.  In Hawaii those who have committed felony sexual 

assaults on children who they are related to by blood can continue to reside in the same dwelling 

unit to avoid prison. Incest offenders rarely go to jail. Only 4% of reported cases go before a 

jury.  The vast majority result in probation, suspended sentences or short sentences.  This is a 

gender issue since 97% of the abusers are male.  48  In fact, most abuse is perpetrated by males 

within the family.   A study in 2005 found that 71.2% of total abuse is perpetrated by males:  

34.9% by fathers, 24.2% by boyfriends of mother, 4.5% by other male relatives, 2.3 by step 

fathers, 1.5% by male babysitters, and .8 by fosters fathers. 49 The more lenient punishment for 

sexual abuse by a family member is in blatant violation of Article VII .  Rather than special 

protection, children abused by a family member get less protection in clear violation of Article 

VII.   The 36 State statutes that have more lenient laws when abuse is done by family members 

violate Article VII per se.   

432. Sexual violence is without a doubt a serious violation of human rights and rape is a form 

of torture. 50   When children are given into the custody of abusers, the State is complicit in the 

foreseeable injury that will come to them. (See paragraphs 121-142)  The anguish and suffering 

imposed on the mothers also constitutes a violation of the right to humane treatment.  (¶53)  In 

these cases mothers, knowing their children are being or will be sexually abused, must stand by 

and not only watch this happen but turn over these children for torture, forcing them to go with 

the abuser.  (See paragraphs 32, 118-120, 193 and Exhibit 2, page 105, 118, 239-240, Exhibit 17 

and 28) 

Article XVIII. Every person may resort to the courts to ensure respect for his legal rights. 

There should likewise be available to him a simple, brief procedure whereby the courts will 

protect him from acts of authority that, to his prejudice, violate any fundamental 

constitutional rights. 

433. This right applies to more than just the criminally accused.51  By ordering women not to 

bring up issues of abuse in custody cases and by punishing those who do, the U.S. is violating 

the right of the victims to have access to court to obtain respect for legal rights and protection 

from violation of the fundamental right of both access to courts and custody of oneôs own 

child.52  (See paragraphs 18, 54, 68, 125, 136, 166, 205, 240, 251, 303.) 

434. Due process has been absent in many of these cases.  Mothers have even been locked out 

of the court room and lost contact with their children from negative testimony never divulged to 

them. 53 In the Dombrowski case, decisions were made without a hearing (paragraph 15-17) and 

decisions were held behind closed doors, evidence of violence was excluded, the time to litigate 
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such an important issue as child custody was extremely limited (paragraph 25).  The experiential 

studies also showed that the time allocated for such an important decision as child custody was 

generally less than 20 minutes and often less than 10.  (See paragraphs 357-365) 

435. In the Titelman case, the court held ex parte hearings, did not issue finding of fact or 

conclusions of law, withheld evidence, refused to look at domestic violence, gave mother only 

limited time to present her case, and gave no notice of hearings.  (See paragraph 28 and Exhibit 

2, p. 100, 111, 118, 152, 166, 190-191) Numerous conflicts of interest were found (Exhibit 2, 

pages 106-7, 110, 122-23, 185) yet judges refused to recuse themselves (Exhibit 2, page 184, 

210) and ignored evidence (Exhibit 2, page 121).   

436. The violations of due process in the K.A. case are so numerous over 14 years they can 

hardly be catalogued.  The court refused to provide court reporters (paragraphs 52, 86, 96), 

suppressed evidence of violence and refused testimony from mother and her witnesses 

(paragraph 54, 90), conducted ex parte communications and hearings (paragraphs 48, 75, 86, 

95), altered the court record (paragraphs 63, 96), refused mother a transcript (paragraph 100), 

fil ed a motion from the bench against the mother (paragraph 109).  Eventually a judge was 

sanctioned (paragraph 83), a state official was reprimanded (paragraph 52) and the evaluator was 

fined and lost his license to practice (paragraph 93).  Still, the children were never returned.   

437. The due process violations in the Shockome case are also numerous including holding 

hearings without notice (paragraph 158), transferring custody without a hearing (paragraph 166), 

refusing to finalize orders so no appeal could be taken (paragraph 167 and 173),  ruling 1.5 years 

after taking the children (paragraph 174), transcripts missing (paragraph 176), issuing child 

support without a hearing (paragraph 182), and took six years to grant a divorce (paragraph 190). 

438. Witnesses for petitioner Navatril were not allowed to testify (paragraph 204).  National 

studies support that these problems are not isolated but commonplace. (See paragraphs 352-363 

and Exhibits 6, 7, 8, 10, 11) 

439. In responding to issues of domestic violence and child abuse that constitute a 

fundamental violation of human rights, the United States is under an obligation to investigate 

such allegations with due diligence.  Yet in both De Sheney supra and Chrissy F supra, while the 

government admits that parenting is a fundamental right, the government said it has no 

obligation to investigate harm or violence to children, a per se violation of the Declaration. 

 

440. Studies and the experiences of the petitioners show that resort to the courts is more 

chimera than civil procedure.  In Florida, no records are kept of family court hearings.  In 

Arizona, the Supreme Court passed new rules for family court that neither the rules of evidence 

nor rules of civil procedure apply unless specifically requested.  Yet 80% of the petitioners in the 

family courts in Arizona are without lawyers so they would never know to ask.  Though family 

law is a civil court, victims are held to a criminal standard of proof to show abuse while 

perpetrators are only held to a civil standard to show their alleged parenting skills. (See Exhibit 8 

and 28) 

 

441. When hearings are not conducted in a prompt and efficient manner thereby creating a risk 

of impunity that is a violation of the Declaration. Holding a 10 minute or less hearing on such an 

important issue as child custody that will impact on the child for her/his entire life is simply not 

acceptable.  This is a very complex and difficult matter and to restrict the parents to such a short 

time that they cannot present a case is a violation.  (See paragraphs 352-363 and Exhibits 6, 7, 8, 



10, 11)  Due to the failure of the court to properly address instances of violence, the child will 

have already been irreparably harmed before the mistake can be corrected. 

 

442. The U.S. cannot escape its liabilities because custody cases are handled in state not 

federal courts.  ñLikewise, international law assigns the State international responsibility for the 

behavior of its institutions and agents when they are operating in that capacity, even if outside the 

normal scope of their functions.   This includes the higher organs of the State, such as the 

Executive, Legislative, and Judicial Branches, and acts and omissions of public officials or agents 

acting in their place.ò54   Brazil is also a federal state like the United States but, ñSince Brazil is a 

Federal State, it is the national State that must be held responsible in the international sphere.ò ( 

¶42)  When the government knows of a threat to life or health, they must act with due diligence 

in investigation of the issue.  Here the petitioners have presented overwhelming evidence, time 

and time again to the courts about the violation of human rights of their children and themselves. 

Yet the courts continue to ignore it.   

 

443. While the federal courts do not deal with domestic violence or child abuse in the context 

of divorce, they do in the context of Hague Convention cases.  The Convention relating to 

international abduction of children was domesticated into U.S. law at 42 USC 11601 et seq.  The 

state and federal courts have concurrent jurisdiction; however most cases have been heard in 

federal courts.  The federal courts as well as the state have, as a rule, failed to protect women 

from domestic violence and children from child abuse as required under the Declaration of the 

Rights and Responsibilities of Man.   

 

444. When the protective mother has tried to show proof of abuse, the court has refused it 

saying that it is not the type of evidence relevant in this type of proceeding. 55 It is hard to 

understand how a protective parent could show grave risk of harm or intolerable conditions 

without this type of evidence.  When the protective parent does introduce evidence of violence 

toward herself and other children, the court has dismissed it as not relevant because it only 

concerned the relationships between her and her husband and father-in-law and not the child.  56  

This indicates complete ignorance of the impact of domestic violence on children and the 

increased risk for children in the household.  Even when contempt citations exist in the U.S. and 

criminal complaints in Mexico and the grandparents have a civil judgment against the father for 

the death of their daughter, the court has held that is not sufficient evidence that the children 

would face grave risk of harm if returned to the father.  57  The court has required more than 

minimal abuse to find grave risk and verbal and physical abuse that only included shoving did 

not meet their standard.  Though the child and mother had been held at gunpoint at the airport, 

the father disclaimed knowledge and the court accepted that.  If the child returned to Mexico, she 

would be separated from her siblings but the court said it was then up to the mother to simply 

return to Mexico too.  58  It is apparent from this comment that the judge has no awareness of 

domestic violence nor the potential for serious harm to the mother.  Her right to be free from 
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violence was not considered.  The cases illustrate the federal courts failure to understand or take 

seriously domestic violence and its impact on both mother and child.  The court seems to think 

that the mother is obligated to continue to experience violence so the father can have access to 

the child.   

 

445. In some cases, the federal courts did credit the domestic violence and refuse to return the 

child. When the evidence of the fatherôs abuse of both child and mother is extensive and long 

lasting, the court has ruled that the children would be at grave risk if returned.  59  The evidence 

showed that the child was beaten at 6 years-of-age and missed a week of school.  He was beaten 

about two times a month while the mother was also beaten one to two times a month.  The 

mother was pushed down the stairs when she was pregnant, choked, had a pillow put over her 

head, stomped on, broke her nose, and cut her lip with a cup.  He also had loaded handguns in 

the house.  While he did not beat the younger child, she did witness the abuse.  The police 

refused to intervene and when the motherôs sister did, he threatened her too.  The children and 

mother had PTSD and physical symptoms such as not sleeping and nightmares.  This behavior is 

very similar to what petitioner Dombrowski has had to endure.  Yet in her case, custody of the 

child was given to the perpetrator.    

 

446. A long history of abuse especially when the perpetrator assaults others outside the family 

and violates court orders may also result in a finding of grave risk of abuse for the children.  60  

In Walsh, the court favorably cited social science research that has proven that serial spousal 

abusers are also likely to be child abusers.  The court also referred to state and federal laws that 

recognize that children are at increased risk of physical and psychological harm when in contact 

with abusers citing the 1990 Congressional Resolution.  They gave no credence to the promises 

the father had given because he had a history of violating court orders.  All of the petitioners 

have experienced long histories of abuse with abusers who repeatedly violate court orders with 

impunity.  In Petitioner Côs case, the father has a 20 year history of domestic violence through 

three wives.  Yet the abusers were given custody of the children by the courts. 

 

447. In the Hague Convention context, the federal court has held that spousal abuse must be 

considered and the reaction of the child may be more important than the actual behavior of the 

father.  When the child is so fearful or traumatized, then the child has to be protected.  61  

Petitioner J.H. was 10 years old when he was suddenly taken from his mother where he felt safe 

and had lived his entire life.  He describes his years of fear and anguish and the impact it has had 

on his adult life.  Though he told the court, as did petitioner Shockomeôs children and 

Dombrowskiôs child and Navatrilôs child and Hortonôs child and Petitioner Côs child that they 

did not want to be with their abuser fathers and they were not safe, the court did not act to protect 

them.   

 

448. While the federal court does not look at the childôs ñbest interestò, they do look at the 

childôs interest and whether there is a real risk of being hurt physically or psychologically and 

whether the child can be protected in some other way.  62  The appeals court stated that ñ...U.S. 
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policy with regard to the Hague Convention, (which) holds that sexual abuse by a parent 

constitutes an intolerable situation and subjects the child to grave risk.ò (p. 15)  The court opined 

that it is the policy of both the U.S. and Massachusetts to protect children from sex abuse when 

there is credible evidence particularly of a young child by a parent.(p. 16)  The Department of 

State has said, ñAn example of an ñintolerable situationò is one in which a custodial parent 

sexually abuses the child.  If the other parent removes or retains the child to safeguard it against 

further victimization, and the abusive parent then petitions for the childôs return under the 

Convention, the court may deny the petition.  Such action would protect the child from being 

returned to an ñintolerable situationò and subjected to a grave risk of psychological harm.ò  

(p.16) 63  This policy has clearly not been followed in the petitioners cases.  J.H. and his sisters 

were left with their father after clinical findings of sexual abuse.  Wendy Titelmanôs children 

were put with their father after substantiated findings of sex abuse.(Exhibit 2, pages 298-355) 

and even after the children reported abuse time and time again.  (Exhibit 2, pages 87-89,  92, 

101, 109, 116 119, 172-3)  Claudine Dombrowskiôs child was put with a man who brutally beat 

the mother and had eight criminal convictions including three for beating her. Even when the 

child spoke out, she was ignored.  (See paragraph 26)  The Hoverson children repeatedly 

disclosed the abuse to no avail.  (See paragraphs 49, 64, 82) Shockomeôs children told the court 

and law guardian they hated them and wanted to go home to their mother (Paragraphs 170, 181).  

Navatrilôs daughter spoke to the police, her lawyer, the court, the public and on television.  (See 

paragraphs 199-200, 205-212)  Hortonôs child spoke out.  (See paragraph 227) Petitioner Aôs 

children were placed with the very abuser she had been warned by the state agency to flee.  (See 

paragraph 236)  An investigator said there was no doubt Petitioner Bôs child had been molested. 

(See paragraph 268)   Petitioner Côs child has spoken out.  (See paragraph 308)  Still they all 

were returned to the abusers ï an intolerable situation.    

 

449. One reason why the courts have not complied is illustrated in Daniapour when the court 

says, ñAccusations that a parent has sexually abused a young child in private are difficult to 

prove.  They are also difficult to disprove:  And claims of abuse, whether brought in good faith 

or for other reasons, are sometimes used as weapons in divorce and custody battles.ò (p. 26)   

This statement is analogous to the charge to the jurors by Lord Hale in the 17
th
 century when he 

said, ñRape is a charge easily made and difficult to defend.ò  Today we recognize not only the 

falsity of that statement but the discrimination against women embedded in it.  It took until 1963 

in the U.S. before courts began to disavow Lord Haleôs discriminatory concept and refuse to 

issue the instruction.  It has been proven time and time again that there is no epidemic of false 

abuse claims by mothers or children in divorce cases.  (See footnotes 19 and 73 and Exhibit 9) 

By adhering to this belief, courts continue to violate the human rights of victims of the most 

severe and harmful violence ï physical and sexual abuse by a parent to their child. 

 

450. Attempts at reform, such as the 1990 Congressional Resolution, are not enough.  The 

situation has only worsened since 1990.  There must be actual reform resolving the violation.  64 

While the victim, as a parent, has the right and duty to protect the best interests of her minor child, 

the law as practiced strips her of the ability to do that.  ( ¶42)   

 

                                                           

63 Daniapour v. McLarey 286 F 3d 1 (1
st
 Cir. 2002). 

64 REPORT Nº 4/01,   CASE 11.625,  MARÍA EUGENIA MORALES DE SIERRA,  GUATEMALA,  January 19, 

2001,  ¶28. 



451. The informality often sought in family court is no excuse for violating human rights.  The 

U.S. Supreme Court itself has held that,  ñJuvenile Court history has again demonstrated that 

unbridled discretion, however benevolently motivated is frequently a poor substitute for principle 

and procedure.ò  Even though the family court might perceive itself as acting in the best interest 

of the child in a more informal procedure, due process is still a primary and indispensable 

necessity.  65  Good intentions are not the gravaman.  Results are.  Research and experience over 

more than 20 years and countless damaged protective mothers and children has taught us that 

proper court procedures are a better protection than court promises. 

 

452. The state cannot escape responsibility because the violation of human rights is actually 

being done by a private person, a parent.  The Commission has said very clearly that there is an 

obligation to respect human rights as between private persons. 66  An act by a private person can 

lead to international responsibility because of the lack of due diligence to prevent the violation or 

to respond to it.  The U.S. Supreme Court decision in DeSheney clearly violates this principle.  

In DeSheney, the court used the power of the state to put the child in the custody of his father 

though they knew of the foreseeable harm to the child.  They said the state is not obligated to 

take action to protect the child violating both Articles VII and XVIII.   

 

453. The Commission said in the Simone Andre Diniz case that the obligation to prevent 

violations between third persons is also based on the fact that since states determine their own 

internal legal order including private law, they must ensure that human rights are also respected 

under private law.  Absent that, the state may be responsible for violation of rights.  So states 

must ensure that in their domestic law, every person has access to a simple and effective remedy 

without discrimination.  106 

 

454. By the U.S. courts refusal to properly consider the allegations of violence, especially 

when the violence is overwhelmingly directed at women, the court is complicit in the violation of 

human rights as defined by the Declaration of the Rights and Responsibilities of Man and the 

OAS Charter and the State is therefore liable. The State has an obligation to provide effective 

judicial remedies and a violation of rights carried out by an act of public authority is imputable to 

the State.  Acts of private persons or even unidentified persons can be attributable to the State if 

they fail to act with due diligence to prevent the violation or respond to it.  67   

 

455. The State cannot excuse its lack of diligence or due process by claiming an excessive 

work load.  Even if true, an excessive work load of the judiciary does not release the state from 

its obligations.  68 In the K.A. case, the state refused to do a thorough investigation (paragraphs 38 

and 47)  and refused to admit evidence of abuse (paragraphs 55 and 90)  The court in 

Dombrowskiôs case also refused to allow in the evidence and she was told she could  not report 

abuse to the police.  (See paragraphs 17-18)  Petitioner C was also ordered to make no reports of 
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abuse.  (See paragraphs 218-9 and 334)  When there is no investigation, Article XVIII is violated. 

69  

 

456. Under international law, ñ "Due diligence" is not a subjective factor, but rather the very 

content of the pre-existing obligation which the State is responsible for violating. The State's 

liability does not depend on the existence of an act of malice, negligence, or carelessness by any 

individual agent; it may consist of a general defect or a flaw in the structure of the State, or in its 

public administration, and may have nothing to do with any subjective intention.ò 70.  Though 

the petitioners do believe that the acts are motivated by prejudice and bias based on gender 

discrimination, motivation does not determine whether the States obligation has been violated.  

The facts clearly show that children are being put in harms way regardless of intent.  The existence 

of gender bias adds to the gravity of the violation not to the fact of it. 

 

457. Failure of due diligence resulting in impunity for violations of womenôs rights has been 

addressed by several reports to the Commission.  In a report in 2002, 71 ñThe Rapporteurs 

emphasize that States are obliged to apply due diligence to prevent violence against women, to 

prosecute and punish those who perpetrate acts of this nature, and to adopt measures to eradicate 

such violence in their societies.  However, the declaration highlights that the fact that state agents 

and private persons and entities are not being held to account for their actions creates a climate 

of impunity that encourages the persistence of these violations of rights.  The Rapporteurs urge 

states to take immediate ñaction to bring their laws and practices into conformity with these 

standards.ò  

 

458. In 2004, the IACHR rapporteur stated:   

 

Firstly, we should point out that violence against women is a human rights issue that not 

only affects women but also their sons and daughters, their families, and society in 

general. As described in the Inter-American Convention for the Prevention, Punishment 

and Eradication of Violence against Women, violence against women is an expression of 

discrimination and is rooted in ñhistorically unequal power relations between women and 

men .ò .... 72  

 

459. The report goes on to point out that due diligence for prevention and investigation of such 

violence is an obligation of the State.  Failing to properly investigate abuse and placing children 

directly in the hands of abusers does not constitute due diligence and is a violation of the State 

obligation.  The State is obligated to investigate and ensure the full enjoyment of the rights. If  the 

government has supported or acquiesced in the behavior or allowed it to take place without 
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taking measures to prevent it or to punish those responsible, it is liable. 73    The government has 

a duty to organize the government apparatus, especially the public power including the judiciary, 

to ensure free and full enjoyment of human rights.  (¶ 43) 

460. The right to resort to court for protection of fundamental rights means a court with a 

minimum of due process.  The right to trial means not only trial to be held within a reasonable 

time but the need to provide judges with the necessary time to enable them to properly assess the 

allegations  of both parties, form a conviction as to the facts, and arrive at a decision through 

sound reasoning.74    The practice of setting 5-10 minute hearings on such an important issue as 

custody of a young child violates the right to resort to the courts. 75  In some cases, protective 

parents have been prohibited from resorting to court at all. (See paragraphs 18, 25, 55, 167, 173, 

204)  The studies also show that the evaluators are gatekeepers to access to the court.  Since they 

are not competent, the court is not accessible to the litigants.  (See paragraphs 335, Exhibit 2, 

pages 106, 176, 179)   When the protective parents are prohibited from using the courts Article 

XVIII is violated. 

461. The right to a fair trial must also include the right to the fundamental procedural 

protections of due process.  76  This right is violated when a parent, especially a victim of 

violence who is concerned about violence being done to the children, has only 10 minutes to 

present her case.  Victims must have sufficient time to prepare.  Further the court must have 

sufficient time to carefully weigh the evidence and the arguments of fact and law on the basis of 

sound reasoning.  On the other hand, the court should not make a decision on moving children 

1.5 years after the deed is done or take 6 years to grant a divorce as happened to Shockome  (See 

paragraphs 174, 190)  Decisions should state findings of fact and law with appropriate reasoning.  

(¶ 182)  Such protections are extremely rare in child custody cases.  Even when findings of fact 

are required, they are often abbreviated such as, ñbased on the testimony of some expert, the 

decision was madeò, or the court improperly delegates its authority such that the 

recommendation presented by the court appointed evaluator is simply adopted wholesale.  This is 

also a violation of access to court. A failure to make clear and founded relationships between the 

facts and law in such serious and complex cases as child custody when violence is alleged is a 

violation of Article XVIII. (¶ 184)  Failure to make findings of fact and law occurred to 

Titelman, (paragraph 28) and is commonly found in the studies.  (Exhibit 8, 10, 11) 

 

462. Failure to provide a remedy for the violation of fundamental rights has been held by the 

European Court of Human Rights (ECHR) to be a violation of due process.  77  The IACHR has 

held that a lack of an effective judicial remedy is not just an exception to the exhaustion doctrine, 

but a substantive violation on its own. 78 Most of the petitioners filed at least one complaint 

against a judge.  (See Exhibit 2, pages 213-214, and paragraphs 66, 75, 83, 108, 111, 113, 143, 

191, 209)  While several judges were removed in the K.A. case, only one was given a private 

reprimand.  (See paragraph 83)   
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