The Articles of the Charter of the OAS alleged to have been violated are:

388. Article 3(I)T The American States proclaim the fundamental rights of the individual
without distinction as to race, nationality, creed, or sex;

389. Article 451 a)All human beings, without distinction as to race, sex, nationality, creed, or
social condibn, have a right to material wedleing and to their spiritual development, under
circumstances of liberty, dignity, equality of opportunity, and economic security;

The Articles of the Declaration of the Rights and Duties of Man alleged to have indmtied/
are:

Preamble All men are born free and equal, in dignity and in rights, and, being endowed
by nature with reason and conscience, they should conduct themselves as brothers one to
another.

Article 1. Every human being has the right to life, liberty and the security of his person.

390. Women have known for years that violence by the father is harmful to the children.
Whil e some have tried to deny it and cl ai med
beats his ki ds oputtardsta Many studids hazeynowhcansirmdx ¢hat ghildren
are harmed when forced to live with or even visit or spend time with abusive fdthers.

391. Itis not surprising that theaies of these petitioneshould be so similao each other

and to the amdemic and experiential studigglen in our society are trained to dominate others
using the same techniquespafwer and control As Kat hl e e nFuriMarjastee poi nt
Amnesty International chart shows, torturers throughout history have usiéar $echniques

without going to torturers' school. Human psychology is not that tough. The ways to dominate
and brainwash another person are relatively straightforward. They are not hard to figure out,
even without attendingn official batterers' schbo.2.6The results of sucilomination are not

that difficult to figure out eitherChildren and women are harmed and their human rights denied.
392. The act of the U.S. in putting persons in danger, exposing them to acts of brutality by
someone else is a bakaof the right of securityd In the instantase, the U.S. is putting

children directly in danger, exposing them to acts of brutality including sexual violence by
putting them into the legal custody of abusers and moleJteey are liable for breachyrthe

security of those citizen3he courts knew or should have known that the children would so
suffer and thus deliberately violated the Declaratidkewise as thestories of he mothers and
childrenshow,the right to life and security for the moteexrho have been victims of violence is
also breached by the courts refusal to take into consideration the safety needs of th&etim.
Catch 22 situation that mothers are put into is perfectly illustrate@tiyoRer A. (See

l1David A. Wolfe et al., The Ef f e aoce:dA MetdAnaydisiahddCritiqgue,ds E X p 0 ¢
CLINICAL CHILD & FAM. PSYCHOL. REV. 171 (2003); Carla Smith Stover et al., The Effects of Father

Visitationon PreschoeAged Witnesses of Domestic Violence, 18NTERPERSONAL VIOLENCE 1149 (2003);

Sara R. Jaffee al., Life With (or Without) FathefThe Benefits of Living With Two Biological Parents Depend on

the Fatherds Antisocial Behavior, 74 CHILD DEV. 109(20
2Wai ts, Kathleen, Battered Women and Their Obniestidr en: L
Violence and the Health Care System, Houston Law Review, 1998

3 REPORT N° 51/9@], DECISION OF THE COMMISSION AS TO THE MERITS OF CASE 10.675, UNITED

STATES?], March 13, 1997 (171).



paragraphs 23353 Shewas charged with failure to protect the children when she remained in
a domestic violere situation. (See paragraph 23But when shéled and sought to protect the
children, she was blamed for alienating thadran (paragraphs 24P41), the violerce was

minimized (paragraphs 242 and 2%3®d the custody was ordered to the abuBetitioner B

also followed the suggestions of CPS and obtained a no contact order only to lose custody to the
perpetrator. (Paragraphs 28p%

393. Some writers have suggestéddat t he court 6s subjection of
in their own homes is akin to slavery and violates tHeArBendmenbf the U.S. Constitution

4 In his first five years of life, Joshua DeShaney endured repeated beatinghatdhef his

father, and thereby suffered severe brain damage. During these years, Joshua refmigined in
father's custody even though Wisconsin's Winnebago County Department of Social Services
(DSS)had strong reason to believe thatwas being abused. After besmmitted to a local

hospital for multiple woundsJoshua was temporarily removed fromfaither's custody, but a
Wisconsin juvenile court soon returned the child to his father. During the afursanthly

visits throughout 1983, a DSS caseworker mettailyi observed and recorded many sighs
Joshua's victimization but took no further action to protect the child. In both February and
Novemberof 1983, a local emergency room contacted DSS to report that Joshua had been
treated yet again fonjuries beleved to have been caused by child abuse. On both occasions the
caseworker chose to take action to remove Joshua from his father's custody. In March of

1984, a few weeks before his fiftiirthday, Joshua suffered a final and savage beating. His
subsequerhospitalization revealed a historytohumatic head injuries, leading doctors to
conclude that Joshua would have to spend the rest of hiis &feinstitution for the profoundly
retarded. Joshua and his biological mother then brought suit aD&8sind other local officials

for their failure to remove Joshua from his father's custody in the faepedted evidence of
physical abuse.

394. The state claimed it had no responsibility because the perpetrator was not the State but

the father and the Stat@d no responsibility for private wrongs. Howehe 13" Amendment

does apply to private actions amevas within the power of the State to remove the child from

the father which they failed to dio spite of repeated evidence of ahusAs early asl824, the

U.S. Supreme Court said parents did not have
children. Parental custody is justified only iftire best interest of the childreBIC). Even

parents do not have the right to abuse theidim.

395. Though in the pasthildren were considered propedsychattel of their fatheyrshat

philosophy is long dead The Chil dr en@RBC)dRaulg havesdisdbusedv e nt i o n
anyone of such notionsThough the U.S. has not signed the CRC, it le®imeanintermational

normby the multitude of countries thhagave. If children are subjected to domination and

degradationas the children in this petition have betis violates the 183amendmenof the

U.S. Constitutioras well as Article | of thénter-rAmericanDeclarationof the Rights and

Responsibilities of Man

396. Article 19 of the American Convention also guarantees that every child has the right to
protection. Since the Inté&kmerican Court has determined that the Convention and the

4 Akhil Reed Amay Daniel Widawsky, CHILD ABUSE AS SLAVERYA THIRTEENTH AMENDMENT
RESPONSE TO DESHANEY]05 Harv. L. Rev. 1359, 1992.



Conventio on the Rights of thet@ld forms part of the internationabrpus jurison the
protection of children, this finding applies to the US.

397. The petitioners in this case have provided overwhelming evidence to the courts, the
police and the child protectvservices of the violence and sexual abuse being perpetrated on the
children. In every case, the court placed these children directly in danger by giving custody to
the abusers thereby violating the right to life, liberty and security of the chil@etitioner

Hoverson speaks eloquently of the seven years of suffering he endured because of the courts
action and inaction. The courts also violated the right to life, liberty and security of the mothers.
In the Dombrowski case, the court ordered heetorn to Topeka, Kansas where she was

subject to more violence from the father.n Pet i ti oner Cbés case, in
abuse, in spite of a state statptehibiting it, the court gavirst joint physical custody to the
perpetrator anthen sole legal and physical custody to HTA., Titelman and Shockome were
jailed while seeking to protect their childréavratil and Petitioner A were threatened with jail

and arrest warrants were issuBdtitioner Aand B wereblamed for failng to protect the

children and then blamed for protecting the children who were ordered into the arms of the
person the child protective agency said was the abuser.

398. The obligation to protect human rightsnist confined to those who have signed therinte
American Convention but equally applieseach and every member of the Organization of
American States based on fundamental human right$e right to life and freedom from torture
arejus cogensind do not require signature on the Conventiomheviolenceto which these
children have been subjected qualifies as violation of the right to life and freedom from torture.
Intent to cause such actions is irrelevant in determining the international liability of theSState.
AThe fundamental poinhithis case is to elucidate whether the violation of the right to life has
occurred with the support or tolerance of the state, or whether that state has acted in such a
manner that the violation has been carried out in the absence of any preventidm, or wi
impunity. o No dnotsdt dutoicaduse physicdl gaensto tideiclildren, nor did
they set out to violate human rights, but their intentions are not relevant to a determination
whether the actions do in fact violate the petitiodktsnanrights.

Article II. All persons are equal before the law and have the rights and duties established in
this Declaration, without distinction as to race, sex, language, creed or any other factor.

399. Women and men are treated very differently when therellagatons of child sexual or
physical abuse. Women, even though they are often not the direct abusers, are criminally
charged and given stiff prison sentenc@sBut men, even those themselves convicted of child

5 Mexico 11_565a Merits-Perez2.htm, Report?N\9/00, para 56.

6 REPORT N° 52/97CASE 11.218 ARGES SEQUEIRA MANGAS v. NICARAGUAFebruary 18, 19981144,

7 REPORT N° 52/97CASE 11.218 ARGES SEQUEIRA MANGAS v. NICARAGUAFebruary 18, 19981145.

8 REPORT N° 52/97CASE 11.218 ARGES SEQUEIRA MANGAS v. NICARAGUAFebruary 18, 1998149.

9 February 8, 2001, Massachusetts Superior Court, Hampden County. The mother wasifouofitgyo counts

of rape and battery by aiding her boyfriend to abuser her two daughters. He was sentenced to life and she could be.
http://www.leadershipcouncil.org/1/lg/2001.htrRlulton County, GA June 24, 2004. Mother got life plus 21 years
for letting her boyfriend rape and impregnate heetrold daughter.
http://www.leadershipcouncil.org/1/lg/2004.htmAlugust 192005. Natalie Gibbons was arrested because she
refused to send her children to the father after he had allowed them to watch pornography. She was held on 1
million dollars bond until public outcry forced the judge to lower it.



http://www.leadershipcouncil.org/1/lg/2001.html
http://www.leadershipcouncil.org/1/lg/2001.html

abuse or neglect, are given sole custodynsupervised visitation with childréroften the very

ones they abusedl.O This is precisely what occurred totRiener A. (See paragraphs 2253

It is not unusual that a father gets custody after having murdered his wife. In an lllinoisecase th
court found that a single murder of the mother, even in the presence of the children does not
make the father unfit. In contrast, a woman in West Virginia mhgbefired a gun but hurt no

one was unfitll Studies have repeatedly shown how differemthmen are treated ihe

courts. (See paragrapB$1-368

400. A |l etter from NOW to the New York Supr eme
Journal . Alt discusses a new eval uTag or who w
father's apartment wascamplete mess and he had no food in the refrigerdtoe. evaluator

wrote that the father lives in a typical bachelor apartm&he mother's apartment was a little

messy, but nothing like the father's and she had food in the refrigerator but nothaasmuc
preferred. The evaluator wrote the mother lives in a messy apartment with inadequatd feod.
evaluator had a supervisor because she was new and the supervisor asked if she saw what she

http://www.leadershipcouncil.org/1/1g/2005.htmiNewark, New Jersey, 13 April 2006. Mother arrested for

allowing a convicted sex offender around her slottp://www.leadershipcouncil.org/1/1g/2006.html

10 Lewis v. Lewis Docket No. 34, 03TCA, Nov 3, 2000, Louisiana Appeals Court. The husband admitted wide

ranging abuse of the wife including injuries that caused her to be hospitalized. The cwdithfdithe was violent

but gave joint custody anyhow. She appealed on the statutory language that said a presumption exists that if there is
violence sole or joint custody to the abuser is not possible. The trial court decision was reversed ancktie receiv
supervised visitationhttp://www.leadershipcouncil.org/1/1g/2000.htrievada, Family Court, May 2001. Two

boys were taken from their religious mother and given to their fatherwhabadt he court descri bed,
sexually deviant behaviors. o He had multiple incident:
fascinated with naked pictures of young girtp://www.leadershipcouncil.org/1/lg/2001.htrRremont Superior

Court, CA, Jan. 11, 2002. The mother was found guilty of kidnapping her children after she refused to turn them

over to her husband who was a convicted child molester who had committeddaduct with his 1-3earold

niece in 1992. He was to be deported for this conviction but won his appeal at INS. In 1997 California granted

him sole custody of their child while she got sole custody in Texas. Texas refused to send the chftorngaCali

until California threatened to sue. At the criminal charges against her in California, the jury was not allowed to hear

of his conviction for molest and his domestic violence to understand why she had refused to return the child.
http://www.leadershipcouncil.org/1/lg/2002.html

Hoppell v. Hoppell Court of Appeals of Ohio,"7Appellate District, March 25, 2004. Though the father was

convicted of sexual battery on his stgughter, b was granted unsupervised visitation with his child. The trial

court ruling was overturned on appehttp://www.leadershipcouncil.org/1/lg/2004.htrid the Interest of A.S.W

Supreme Coi of Missouri, 1 July 2004. Convicted rapist wins sole custody. He had sodomizec:tes til and

15 years old and speh® years in prison. After release, he had a head injury and the State took his child because he
could not care for her. Hehadsupvi sed visits but these were terminated
his parental rights were terminated. He appealed and was granted sole custody of the child. His sexual offenses

were not even considered by the counttp://www.leadershipcouncil.org/1/1g/2004.htrit re the Marriage of

M.A. and M.S.M.A Missouri Court of Appeals, Eastern District, Division 2, May 11, 2004 and November 29, 2004.

The father confessed to moliest and sodomizing his infant daughter. He was convicted but yet granted

unsupervised visitation with his son and joint legal custody with that very same daughter. His current wife was to
supervise his visits with the daughter. The trial courts ruling reeersed on appeal.
http://www.leadershipcouncil.org/1/1g/2004.html

11 Straton, Jack C., Ph.D., What is Fair for Children of Abusive Men?, Journal of the Task Group on Child Custody
Issuesof the National Organization for Men Against Sexism, Volume 5, Number 1, Spring 1993 (Fourth Edition,
2001)
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had done.The evaluator couldn't believe her gender biasgpondi c k1 y corr é2xt ed t he
This was a rare incident where the bias was corrected.

401. Legal Momentum has documented discrimination against women in federal grant
programs under the National Fatherhood Initiative since June 2006. In spite of refeatptbat

to correct the discrimination, they have met with no success. Exhib§ddale their letter as

Exhibit 25

402. By treating women differently from mespecificallyby treating battered women and

children differently from men, and by denying batgteiwvomen a fair opportunity to present their
cases, the U.S. has violated Article Tihe right under Article Il is not just a substantive right

but applies whenever there is a differential in actual treatatetitere is herd3 A violation of

Article 1l can be found not only in the application of a substantive right but also in the
unjustifiable difference of actual ti@aent of persons. Even though many states have statutes

that mandate consideration of domestic violence and a presumption agamdy tostatterers,
thelanguage is meaningless becaiise not followed. (See paragrapB®5-329 In the state of
Petitioner A, there is a law that allows victims of domestic violence to sue for damages. She was
prohibited from filing such a claim bber husband was allowed to add a claim fecaied

parental alienation and the judge gave him a $8Dj0dgment. (See paragraph RE8pansive
statements about provisions in the law mandating egua&an nothing if they are not

implemented in reality 14

403. The Commission has stated repeatedly thatdiscrimination is a particularly significant
protection that permeates the guarantee of all other rights and freg@Boh rights of non
discrimination anaquality are fundamental and hamdeed redsed the level ofus cogens (1

1645) All States are bound as are private part@snder discrimination impairs the exercise of

all otherrights. 16 fAiThe interAmerican system has recognized, for example, that gender violence
is fia manhéeebhtatooncafly unequal powWhenr el ati ¢
the decision is based on discriminatory criteria, it is a violation of both Article Il and Article

XXVI. 17 The common use of PAS thatso biased against womenase tool used by theourt

to disguiseghe gendered nature of their discriminati¢Bee paragraphs 3876) Everyone of

the women petitiners, every gender taskforceanét er y st udy of womends e»
courts has shown discrimination against women. They araddifferent parentig standards.

(See paragrapl&08 356-364) Financially they were held accountable when the fathers were

not. (See paragraphs 156, 18%6, 170, 188, 191, 240, 247n every case, fathers were not

held accountable for violation eburt orders while moths were held to strict account.

Discrimination against women permeated the petitideses from the beginning and

continues to this day.

12 NOW letter to Justice Lobis, New York Supreme Court, 20 February 2007
13 Report No. 51/96, ibid, paragraph 1778.

14REPORT N° 51/98], DECISIONOF THE COMMISSION AS TO THE MERITS OF CASE 10.675, UNITED
STATES?2], March 13, 1997 {178)

15REPORT N° 40/04CASE 12.053, MERITS, MAYA INDIGENOUS COMMUNITIES OF THE TOLEDO
DISTRICT, BELIZE, October 12, 2004.f163).

16 REPORT NP 4/0% CASE 11.625MARIA EUGENIA MORALES DE SIERRA, GUATEMALA, January
19, 2001 52.

17 REPORT N 1/05,CASE 12.430, MERITS, ROBERTO MORENO RAMOS, UNED STATES, January 28,
2005 (67)



404. While the state may argue that statutes mandating equalityretisinly are they not
implemented buit is not enough to simply provide for equal protection. The state must also take
other measures to ensure the effective enjoyment of these fightsius simply stating in the

law that both parents are preferred equally or that no parpreferred due to sex is not enough.
These guarantees must be made real. When it is brought to the attention of the State theat these
jure laws are not effectivde factothe State has an obligation to take action. The law and its
implementation mst ensure equalityohidentity of treatment. {166). Therefore to treat

women and men equally in terms of the custody of the children after divorce when they were not
treated equally befor@nd when they are not in the same situation (one is subjeictience

from the otherone was the primary caretaker bejoray be identity of treatment, but it is not
equality. The need for equality may require member States to take affirmative action to
eliminate discrimination especially in relation to knosisadvataged groups such as women. (
1166) When the protections necessary to exercise their rights fully are, aksietd 1l is

violated. (Y171)

405. Women are the victims of domestic violence in disproportionatebews. (Se
paragraph 316 As in the instant case the judgesefuse to hear testimony about domestic
violence and child abuse or if they do hear it, trefyse to believe thevomen If they are forced

to concede there is violence, they assess blame to the victim rather than the perp&ed
paragraph 18)Such treatment of domestic violence is not isolatgdsa deeply rooted pattern

as found by the Commission the Fernandes cas&9 The continuing pattern violates the
obligation to preent the practice as well. 86) This is gpecially salient since we are referring

to children who are delilbately being put into danger by the State order for judges to be fair

and i mpartial, N a sant hRi glhntist eGo m\nanpartiedibeof thikhusm s t a
Court implies that jdges must not harbor preconceptions about the matter put before them, and
that they must not act in ways that promote the interests of the @a2feslt is clearfrom the

actions of the judges in the petition&cases that the judges did harbor preeptions and acted

in ways to promote the interest of the father. InKb&.case, the jadgetewovoan
against the mother frotie bench (See paragraph 109)n Pet i ti oner Cds case
in his order that he invited the fathterfile a Motion for Change of Custody. (Paragraph 289)

case after case, mothers were prohibited from testifyssg paragraph 5203, refused access

to court (Exhibit 2, pages 24212 paragraph 18, 54, 68, 125, 136, 1863,307) locked out of

court (see paragraph 2%gfused transcripts (paragraph 25therced to accept settlemer(see
paragraphs 13163), threatened with jail or institutionalization (deehibit 2, page 100 and
paragraphs 29, 57, 18®1, 186, 204, 2Q847-248), attackedecause of their religion (Exhibit

2, pages32 and160) and prohibited from speaking her native language. (See paragraph 167)

406. Inthe Fernandes case, the judge twice agreed to hear an fapplealperpetratathough

the time line had clearly passed. ustthe judge clearly ignored the black letter law. Here too,

18 REPORT N° 40/04CASE 12.053, MERITS, MAYA INDIGENOUS COMMUNITIES OF THE TOLEDO
DISTRICT, BELIZE, October 12, 2004 162).
19 REPORT N° 54/01, CASE 12.051, MARIA DA PENHA MAIA FERNANDES, BRAZIL April 16, 2001.

20Karttene v. Finland (387/1989) at | 7.2.



many states have clear statutory prescriptions against ordering custody to abusers and clear
mandates to consider domestic violence as detrimental to the child. Yet the judges blatantly
ignorethe black letter law(See paragrapl825-329, 359-366)

407. Evincing international recognition of this practidee tEuropean Parliament in its ogp

in September 2005 recognizelhinly that violence gainst women and children in tFamily is

a societal pblem, a structural and historical problemhwaiteep roots that is widespreaad is

gender based and motivated by power and control. They make it clear that such violence
seriouslyaffects mothers and childrethat witnessing violence by children isialation in

itself, and that joint custody is risky. They point out that such discrimination against women is a
human rights violation21 The U.S. Congress recognized this as well in thegdution in

1990 (See paragraph 3p9

408. TheConvention on ta Elimination of all forms of Discrimination Against Women

(CEDAW) committee of the United Nations has likewise recognized that failure of the State to
appropriately address domestic violence violates that Convention. In a case against 2@ngary,

they hetithat i Womends human rights to |ife and to ph
superseded by other rights, includindhe r i ght t o proper (793 &ord t he
can womeno6s rights be super s eidchildrenpegpecralyn 6 s r i g
whenthat man has exhibitedolence.

409. The CEDAW committee held that while they a
deal with domestic violence, those efforts did not benefit the applicant nor atitzasecessary

concens. [9. 3) A simpl e alidnetgaod enough. ohe Stdkmslte 6 r e t r y
provide real protection that included prompt, thorough and impartial investigation and safe and
prompt access to justice including free legal diie Congressiond&esolution and the statutory
presumptions are not enough. The state has an obligation to provide real protection to women

and children who are victims of violence.

410. Whenthe victimis preventedrom exercising her rights and responsibilities on anlequa
footing with her spous@s in the petitioneéxasesthe State has failed to take steps to ensure the
equality of rights and balancing of responsibilities between the motherefattibr23 This

violates international standards of human rights eafpgdirticle 16(1) of the Convention on the
Elimination of All Forms of Discrimination Against Womandit is a violation of Article 1.

Article IV. Every person has the right to freedom of investigation, of opinion, and of the
expression and disseminadn of ideas, by any medium whatsoever.

411. The expression and dissemination of ideas cannot be separated. When one cannot impart
ones thoughts, the right to free expression is viola#edlvhen the mothers who are battered are

21 European Parliament, AB404/2005, Reporf.12.2005n the current situation in cdrating violence against
women and any futuraction(2004/2220(INI))Committee on Women's Rights and Gender EquRlégporteur:
Maria Carlshamr®E 364.709v0D0 2/17 RR364709EN.doc Exhibit 19

22 Communication No.: 2/2003, Ms. A. T. v. HungdWjiews alopted on 26 January 2005, thitgcond session)
23 Report No. 53/01, Case 11.565 Ana, Beatriz and Celia Gonzalez Perez, Mexico, Apri 14, 2001, 1 45

24 REPORT N° 8/06, CASE 12.476PUBLICATION, OSCAR ELIAS BISCETET AL,CUBA, October 21,
2006, 1198.



told that they may not make aallegations of violence, they may not file any petitionsiite

court, they may not report tthild protecive services,they may not take the child foryan

medical or psychological examinations, they are being denied the ability to impart their thought
that the child is being abused and thus their free expression is being vid&eedoaragraphs

18, 24, 67, 1722189, 327, 336, 363and Exhibit 2, pages 105, 160

412. The right to freedom of expression is not absolute but the Commission has held that
corstraints may be applied only after an idea or information is imparted, not #5ofée

Cuban dissenters were punished for criticizing the government and the revolution. Battered

women are punished for criticizing the judiciary and child gxtive serices When the

Ari zona Battered Mothero6és Custody Project rep
in a statewide newspaper on a Sunday above the fold. It was censored and never appeared. Nor
did any other newspaper cover the story.

413. Studyafter studyand the experience of these petitiorsdrews that battered women who

report the violence are punished by the loss of custody or contact with their childitean

reported as long ago as 1997 that a Ginger Hearn was told in court thatigheat speak about

sex abuse and was prohibited from taking her child to any therapy for sex &bliseias not

all owed to testify or call others to testify
who make such claims are lablgaranoid. Gardnewho invented PASabeledthe children

who claim sex abuggaranoid or coached or lying6 The children are punished as well by

being put into dangerous situaticasillustrated by each petitioners case and the stories of the

Courageous Kids (Exhibit 1and 2§ Petitioned.H.,r an away at 17. Navatr.i
away repeatedly and is on the run at the time of the filing of thispeftient i t i oner Bbés ¢
|l ocked herself i n her t thermalgsierdhistcenstiutesaldenalo m r a

of the freedom of opinion, expression ansisgéimination of ideas to foreemothelby threat of
injury to herself and her childran keep silenabout the violence in her lif§See paragraphs
336, 346 and Exhiits 2, 6, 8, 10, 11)

414. In a case in New Jersey, the family court judge had removed the child because of the
mot her 6s suspicions of abuse by t h2/THegamber .
principle wasaffirmed in New York28 in which atrialj udgeb6s transfer of c
mot her to the father based on the motherds su
on appeal.Not only are women not allowed to express their suspicions about child abuse, they

are not even allowed toitik it.

415. Petition Bradford was told this bluntly by thieal coutwh en it wr ot e t hat 0
hi story of reporting abuse of (the child) is
to her need to change fthea Hie<tp d(Bee mamirapkemec he do
221) In theK.A. case, the judge ordered her to counseling to change her vievespaidgraph

251bid, TL99.

26 Wilson, Trish, How fAiParental Alienation Syndromed is used agai
Sexual Abuse, 1997.

27P.T.v. M.§325 N.J. Super. 193, 2419, 738 A.2d 385, 399 (App. Div., 1999).

28 John A. v. Bridget M.16 A.D.3d324, 791 N.Y.S.2d 421 {Dept., 2005)|eave to appeal denied N.Y.3d 716




700 These statements il lustr athbelefi me Fatih&lr 660 poIts:
abusiveness, evanore than heactions j usti fied the transfer of t
29 In fact in every state, parents are legally obligate@port to authorities if they hawany
reasonablgrounds for suspicion of violence or abuse to a ctild.themothers are put into a no

win situation. If they comply with state law and report suspicions, they will lose their child to the
abuser and be ordered by the court not to report.

416. It would appear that the goal of the court is to suppress any and atigaties, opinion,
expression and dissemination about the volume and seriousness of domestic violence and sex
abuse toward women and children in family court in violation of Article IV.

Article V. Every person has the right to the protection of the lav against abusive attacks
upon his honor, his reputation, and his private and family life.

417. Itis customary in cases of domestiolence or child abus®r the courto ordera
psychological exam. Often repeated examinations are ordésed.paragraphst237, 49, 778,

228, 241, 243, 269, 272, 275, 296)0ften, examines who have little or not knowledge or
experience with domestic violence or child abuse administer and/or interpret the results with
devastating results for the victin{See paragraphs 3340, 344 Battered women are often
misdiagnosed asolbderline personalitieshile abusers appear to be quite upstanding gentlemen.
30

418. Itis common during these lengthy cases, for the protective parent to be repeatedly
accused of being insane, paranaidhaving mental probleméSee paragraph %hd Exhibit 2,
pages 50117,219, 221 299 One author, McDonald, knew of one case in which the court said
the mother was insane and ordered her to psychiatric treatment because she believed her toddler
had ben sexually abused. A few years later, when the child attempted suicide, the abuse was
confirmed. Often the protective parent is labeled paranoid for thimkingehas occurred and
vengeful for reporting it31 On the contrary, even when the fatheoridered to have a
psychosocial examination, the order is not upheld. (See paragraph 217)

419. If the law were applied equallymericanlaw requires unddfederaRule 35 thathe

mental or physical condition of the party sought to be examined be "in costybaed that

"good cause" be shown for the examinati@ood cause isot met by mere conclusor

allegations of the pleading®r by mere relevance to the ca32.Rule 35 requires

discriminating application by the trial judge, who must decide, as aal imiatter in each case,
whether the party requesting a mental or physical exalmimniaas adequately demonstrated the
existence btherequirements of "in contr@rsy" and "good cause." A person requesdéing

mental or phgical examination of a party whémat partyhas not asserted his mental or physical
condition either in support of or in defense of a claes the burden to shawat the condition

29 Privatecommunicatiorto attorney

30Herman, Judith M.D., Trauma and Recovery: The Aftermath of Violérfican Domestic Violence to Political
Terrorism, Basic Books, 1992.

31 McDonald, Merrilyn, The Myth of Epidemic False Allegations of Sexual Abuse in Divorce Cases, Co@wRevi
Spring 1998; Bancroft, Lundy R., Understanding the Batterer in Custody and Visitation Disputes, 1998.

32 SCHLAGENHAUF v. HOLDER, 379 U.S. 104 (1964jp. 118120.



sought to be examined is really and genuinely in controversy and that good cause exists for the
particularexamination requested.

420. Such discriminating presentation and analysis is rarely if ever daustiody cases. As

a result, the victims of abuseeoftenlabeled neurotic, psychotic, alienators, having

Mu n ¢ h a &dromeé and a variety of other negatiabels simply for trying to protect

themselves and their childreithis diagnosis often follows them for yeatdnless the record is

then sealed, these erroneous and negative evaluations of the victim and sometimes the child can
become public and whethsealed or not are used against the victim to deprive her of her rights

in violation of Article V.

Article VI. Every person has the right to establish a family, the basic element of society,
and to receive protection therefor.

421. When a person is separatiedm thefamily for no justifiable reasothat violates Article

VI. 33To refuse to allow a person to beuited with his/her family, ialsoa violaion of

article VI. 34 Women who report violence are often separated from their children, sometimes
without any contact, when they have never causachild any harm. Every one of these
petitioners has been separated from their chi
of time ranging from weeks to years without any contact though namerdglicted any violence

or abuse on the child(ren).

422. The United States Supreme Court has held that parenting is a fundamental right protected
by the Constitution and that it is a denial of Due Process to treat parents diffeB&ntlyhe
Inte-American Commission has held likewise thad tight to establish and protect the family is

so basic it cannot be deroga®@l. Even when a person is imprisoned after being found guilty

of a crime, the State is obligated to take steps to effectively ensuightht® maintain and

cultivate familyrelaionships.(1237) If the State is obligated to do that for a convicted peiso

they are certainly obligatdd do that for an innocent child aralbattered mother. The practice

of completely cutting off theantact between a mother who alleges abuse and the child is a
violation of the rights of both the child and the mother under this article and the Convention on
the Ridhts of the Child (CRC). Article 2 of the CRC requires States to protect children against
discrimination or punishment because of the opinions, actions or beliefs of their parents. Article
9 requires that children not be separated from their parents without reason and due process.
Even when they are separated, the State shall respect thédchil wi shes to remai n
the other parent.

423. The State does have the obligation to protect the rights of fathers as well. But they
cannot restrict the rights of one person so as to damage the fundamental rights of Zinother.

They cannot darive the mother or child of their rights in order to protect the rights of the

33REPORT N° 56/06ADMISSIBILITY, PETITION N° P803, WAYNE SMITH, UNITED STATES JULY 20,
2006 (12).
34RESOLUTION N° 11/82CASE 7898, CUBA, March 8, 1982

35STANLEY v. ILLINOIS, 405 U.S. 645 (1972)

36. REPORT N° &/06, CASE 12.476PUBLICATION, OSCAR ELIAS BISCETET AL,CUBA, October 21,
2006, 1236

37REPORT N° 109/99CASE 10.951, CORD ET AL.UNITED STATES, September 29, 19995¥.



fathers, especially when their right is based on discriminatory canoépatriarchyand
ownership of children.

Article VII. All women, during pregnancy and the nursing period, and all children have the
right to special protection, care and aid.

424. The children of battered women are in need of particular protediietween 2563% of
domestic violence victims are pregnant when beg&se aragraph 316 In one study, 53% of

the wife batterers had sexually or physically abused their children as well. In a longitudinal
study of the children of battered women, 63% of the men who abused their wives also abused
their childrenand in a study of 1,000 battered women, 70% of thdrem were also abused

For those children who observed inparental abuse, 82% were victims themselvidsey also
noted that daughters of abused women are six antialhémes more likely to be sexually

abused as girls from neabused families38

425. Multiple studies have established the high overlap between battering and incest
perpetratiorB9 These studies, taken together, indicate that a batterer is about four to six times
more likely than a nobatterer to sexually abuse his children. These statiate in line with

studies of batterers' risk to physically abusigdeen. The largest study of this kind showed
batterers seven times more likely than 4batterers to frequently hit their children (Straus)

About half of incest perpetrators also bathe children's mothe40 The American

Psychological Association publicatieam family violence recommended that any history of
sexual assaults against the mother be treated as a warning sign of possible sexual or physical
abuse of the childred.1 Yet these are the very men receiving custody or unsupervised visitation
in nearly 70% of the case3hese are the very men who received custody in each of the
petitionersodé cases.

426. Other countries are much more aware of the riskathers and children ainregricted
visitation let alone custody2 The Gonzales case currently pending at theJAteerican
Commisson is anexampleof the lack of protection for battered women in the. 43 In June

1999, Jessica Gonzales' estranged husband abducted her tiglgerdain violation of a

domestic violence restraining order. Ms. Gonzales called and met with the police repeatedly to
report the abduction and restraining order violation. Unfortunately, her calls went unh&eded.
hours after her first call to the jpe, Ms. Gonzales' estranged husband arrived at the police
station and opened fire. The police immediately shot and killed Mr. Gonzales, and then
discovered the murdered bodies of the Gonzales chiidreslie, 7, Katheryn, 8, and Rebecca,
107 in the bak of his pickup truck.Ms. Gonzales filed a lawsuit against the police, but in June
2005, the Supreme Court found that she had no constitutional right to police enforcement of her
restraining orderln December 2005, Ms. Gonzales filed a petition wih interAmerican
Commi ssion on Human Rights, alleging that the

38 Straton, Jack C., Ph.D., What is Fair for Children of Abusive Men, Journal ®bgieGroup on Child Custody
Issuef the National Organizatiofor Men Against Sexism Volume 5, Number 1, Sprif@93 (Fourth Edition,

2001).

39Herman, 1981; McCloskey et. al.; Paveza; Sirlasfmanke; and Truesdell et. al

40 Herman, 198; Sirles and Franke; Truesdell.

41 Bancroft, R. Lundy, The Connection Betweeatt®rers and Child Sexual Abuse Perpetrators, 1997.

42 Transnational Litigation, Merle Weiner, 2003, Journal of Gender, Social Policy and the Law Vol. 11(2) p. 749.
43 Jessica Gonzales v. United States of AmeRedition No. PL49005.
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decision violated her human righfshearing was held 5 March 20@7the IACHR in

Washington D.C.

427. TheU.N. Declaration Against Violence recognizbat battered women and their

children may need specialized assistance including treatment and counseling for physical and
psychological abuseAs special rapporteur on violence, Ms. Radh@@omaraswamy reported

in 1999 thabverall states are failingitheir responsibility to investigate, prosecute and prevent
domestic violence instead viewing it as a private family maftee Council of Ministers in the
EuropearUnion recognizes it as wellt4 The European Court dfuman Rights has found that a
states failure over four years to protect children from serious neglect and abuse of which they
were aware was a breach of Article®hibiting torture and inhuman treatment or

punishmend5 The test under Article 3 does not require that the victims shovidhatoro the

failing of the state they would not have been injurds enough that the Stat&iled to take
reasonably available measures that would have altered the outcome or mitigated th&6harm.

428. TheDeShaneyase at the U.S. Supreme Court standsxpress violation dArticle VII
thatchildren are entitled to special protectioare and aid.47 As stited above (See paragraphs
3934), though the State knew of the beatings by father, they did not remove the chifgeuntil
suffered permanent bradtamage and was rendemgwfoundly retardedwhen he and his

mother suedfte Supr eme Co ur tfaillreetd piovide hha childitthadequate at e 6 s
protection against his father's violence did not violate his rights under the substantive camponen
of the Due Process Clause.

429. The court r eas on ®g@rotéchaa indivaualsagamst @idate viblemdel ur e
generally does not constitute a violation of the Due Process Clause, because the Clause imposes
no duty on the State to provide mensbef the general public with adequate protective services.
The court interpreted the Clause as a limit on power, not a guarantee of minimal standards of
safety and security. The court denied any affirmative duty on the part of the state to prevent
harmto children On its face, this ruling violates Artic\él.

430. Thecourr ej ected the motherds argument that si
had an affirmative duty to protect. According to the Supreme Court that duty only arises when
it is the sate that has imposed some limitation on the person e.g. by imprisonment or
institutionalization. The Supreme Court said that because the harms to the child ocdieed in
custody of his father, the state hamlduy. However, it was the state thatacedthe child in that

home during the divog; it was the state that returned the child to the father after itdehell

been hospitalized from sevetsating, it was the state thatas charged with enfoing both

criminal and civilchild abuse law$o praect children.The State failed on all accounts in blatant
violation of Article VII.

431. Rather than offering special protection, care and aid to women and children, nearly three
fourths of the states have laws on the books that treat sexual abuse dy ankxmiber less

seriously than the same sexual abuse of a strahigerstates that do not have more lenient laws

for family members are Arizona, Arkansas, California, Colorado, Connecticut, lllinois, Kansas,
Maryland, Michigan, Mississippi, Montana, New iidpshire, New York and Rhode Island. In

Utah, prison sentences for the rape of a child, sodomy ofcdahibpe of a child with an object

44 Recommendation Ndz(84)4 of the Council of Ministers to Member States on Violence in the Family. 25 March
1985, at the 385meeting of the Ministers Deputies.
http://www.social.coe.ién/cohesion/fempol/recomm/family/R(84)4.htatcessed 14 January 2007.

45 Z and Others v. United Kingdom, no 29391/95, ECHR 200887475.

46 Case of E and Others v. United Kingdom, no. 33218/96, ECHR 26 November 2002.

47 DeShaney v. Winnebago Cty. S&ervs. Dept489 U.S. 189 (1989)
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can under certain conditionbe suspended if éhperpetrator is a parent, gpapent, adoptive

parent, or legafjuardian of the child victim. In Hawaii those who have committed felony sexual
assaults on children who they are related to by blood can continue to reside in the same dwelling
unit to avoid prisonincest offenders rarely go to jail. Only 4% of reportesesago before a

jury. The vast majority result in probation, suspended sentences or short senterséesa Thi
gender issue sin@&’% of the abuse@emale. 48 In fact, most abuse is perpetrated by males
within the family. A study in 2005 found th&t.2% of total abuse is perpetrated by males:

34.9% by fathers, 24.2% by boyfriends of mother, 4.5% by other male relatives, 2.3 by step
fathers, 1.5% by male babysitters, and .8 by fosters fa#@ide more lenient punishment for
sexual abuse byfamily memberis in blatant violation of Articlé/Il. Rather than special

protection, children abused by a family member get less protectmear violation of Article

VII. The 36 State statutes that have more lenient laws when abuse is done by fanfigrene
violate Article VII per se

432. Sexual violence is without a doubt a serious violation of human rights and rape is a form
of torture.50 When children are given into the custody of abusers, the State is complicit in the
foreseeable injuryhat will come to them(See paragraphs 1242 The anguish and suffering
imposed on the mothers also constitutes a violation ofighe to humane treatment. 5J In

these casemothers, knowing their childreswre being omwill be sexudly abused, must stand by
and not only watch this happen but turn over traslkelren for tortureforcing them to go with

the abuser(See paragrapt2, 118120, 193and Exhibit 2, pag&05,118 239240, Exhibit 17

and 2§

Article XVIII. Every person may resort to the courts to ensure respect for his legal rights.
There should likewise be available to him a simple, brief procedure whereby the courts will
protect him from acts of authority that, to his prejudice, violate any fundamental
constitutional rights.

433. This right applieso more than just the criminally accuset.By ordering women not to

bring up issues of abuse in custody cases and by punishing those who do, the U.S. is violating

the right of the victims to have access to court to obtain respect for legal rights autiqgumot

from violation d the fundamental i ght of both access to courts
child.52 (See paragraphs 18, 54, 68, 125, 136, 166, 205, 240, 251, 303.)

434. Due process has been absent in many of these dds#isers have even beercled out

of the court room anlbst contact with their children from negative testimony never divulged to

them.53 In the Dombrowski case, decisions were made without a hearing (paragragh drid

decisions were held behind closed dpersdence of violence wasccluded, the time to litigate

48 Oprah, Jan Goodwin, 320 November 2006.
49 Schnitzer and Ewisnoe (2005).

50 REPORT N° 53/01, CASE 11.565 ANA, BEATRIZ AND CELIA GONZALEZ PEREZ, MEXICO, April 4,
2001, 1 45, 47.

51 Report No. 51/96, ibid, 1 180.

52In Stanley v. lllinois op. cit. the U.S. Supreme Court found that parenting is a fundamental right.

53 Sutherland, T.J., R.N. B.S.N. P.H.N., J.Bigh Conflict Divorce or Stalking by Way of Family Court? The
Empowerment of a Wealthy Abuser in Family Coutidation: Linda v. Lyle- A Case Study 1995 & 2005
Minnesota Center Against Violence and Abuse.




such an important issue as child custody was extremely lifpsedgraph 25)The experiential
studies also showed that the time allocated for such an important decision as child custody was
generally less than 20 minutesdaoften less than 10. (See paragraphs-359)

435. In the Titelman case, the court hell partehearings, did not issue finding of fact or
conclusions of lawwithheld evidencesefused to look at domestic violence, gave mother only
limited time to presdrher caseandgave nanotice of hearings (See paragraph 28 and Exhibit

2, p. 100, 111118,152 166,190-191) Numerous conflicts of interest were found (Exhibit 2,
pagesl06-7, 110,122-23, 185) yet judges refused to recuse themselves (Exhibit 2, dge 1
210)and ignored evidence (Exhibit 2, page 121).

436. The violations of due process in teA. case are so numerous over 14 years they can
hardly be catalogued. The court refused to provadetaeporters (paragraphs @8, 96),
suppressed evideaof violence and refused testimony from mother and her witnesses
(paragraph 5490), conductedex partecommunicatns and hearingparagraphs 48, 75, 86,

95), altered the court record (paragraphs 63, 96), refused mother a transcript (paragraph 100),
filed a motion from the bench against the mother (paragraph E@8jntually a judge was
sanctionedparagraph 83)a state official was reprimandguhragraph 52and the evaluatawas

fined andost his license to practigparagraph 93)Still, the childen were never returned.

437. The due process violations in the Shockome case are also numerous including holding
hearings without notice (paragraph 158), transferring custody without a hearing (paragraph 166),
refusing to finalize orders so no appeal cowdddken (paragraph 167 and 173), ruling 1.5 years
after taking the children (paragraph 174), transcripts mispa@@rapi76), issuing child

support without a hearing (paragraph 1&2)J took sixyears to grant a divorce (paragraph 190).
438. Witnesses fopetitioner Navatril were not allowed to testify (paragraph 20¢tional
studies support that these problems are not isolated but commonplace. (See pa3agia@bs

and Exhibits 6, 7, 8, 10, 11)

439. In responding to issues of domestic via@erandchild ebuse thatonstitute a

fundamental violation of human rights, the United States is under an obligation to investigate
such allegations with due diligenc¥et in bothDe ShenegupraandChrissy Fsupra while the
government admits that parenting is adamental right, the government saidasmo

obligation to investigatbarm or violence to children,per seviolation of the Declaration.

440. Studies and the experiences of the petitioners show that resort to the courts is more
chimera than civil procedurdn Florida, no records are kept of family court hearings. In

Arizona, the Supreme Court passed new rules for family court that neither the rules of evidence
nor rules of civil procedure apply unless specifically requested. Yet 80% of therastn the
family courts in Arizonare without lawyers so they would never know to ask. Though family
law is a civil court, victims are held to a criminal standard of proof to show abuse while
perpetrators are only held to a civil standard to show theireallpgrenting skill§See Exhibit 8

and 29

441. When hearings are not conducted in a prompt and efficient mannelyheeating a risk
of impunitythatis a violation of the Declaratiotdolding al0 minute or less heariran such an
important issue as clilcustody that will impact on the child for heg@ntire lifeis simply not
acceptable. This is a very complex and difficult matter arrdgtrict the parents to such a short
time that they cannot present a cese volation. (See paragraphs 383B3and Exhibits 6, 7, 8,



10, 11) Due to the failure of the court to properly address instances of violence, the child will
have already been irreparably im&d before the mistal@n be corrected.

442. The U.S. cannot escape its liabilities because custody aaséandled in state not

f e der al Likewise, mtersational ldiv assigns the State international responsibility for the
behavior of its institutions and agents when they are operating in that capacity, even if outside the
normal scope of their futions. This includes the higher organs of the State, such as the

Executive, Legislative, and Judicial Branches, and acts and omissions of public officials ®r agent
acting i ndtBhaizrn Ipliasaceal&do a f eder ahceBraziagae | i ke
Federal State, it is the national State that must be held responsibteen i nt er nat i onal
142) When the government knows of a threat to life or health, they must act with due diligence

in investigation of the issue. Heltwetpetitioners have presentegerwhelming evidence, time

and time again to the courts about the violation of human rights of their children and themselves.
Yet the courts continue to ignore it.

443. While the federal courts do not deal with domestic violenaghibdl abuse in the context

of divorce, they do in the context of Hague Convention cases. The Convention relating to
international abduction of children was domesticated into U.S. law at 42 USC 11601 et seq. The
state and federal casrhave concurrentayisdiction;however most cases have been heard in

federal courts. The federal courts as well as the state have, as a rule, failed to protect women
from domestic violence and children from child abuse as required under the Declaration of the
Rights and Reponsibilities of Man.

444. When the protective mother has tried to show proof of abuse, the court has refused it
saying that it is not the type of evidence relevant in this type of proce&éittgs hard to
understand how a protective parent could shava@risk of harm or intolerable conditions

without this type of evidence. When the protective parent does introduce evidence of violence
toward herself and other children, the court has dismissed it as not relevant because it only
concerned the relationigis between her and her husband and fatiéaw and not the child56

This indicates complete ignorance of the impact of domestic violence on children and the
increased risk for children in the household. Even when contempt citations exist in taadJ.S.
criminal complaints in Mexico and the grandparents have a civil judgment against the father for
the death of their daughter, the court has held that is not sufficient evidence that the children
would face grave risk of harm if returned to the fatHef. The court has required more than
minimal abuse to find grave risk and verbal and physical abuse that ohiged shoving did

not meet theistandard. Though the child and mother had been held at gunpoint at the airport,
the father disclaimed knowled@nd the court accepted that. If the child retutoédexicg she
would be separated from her siblings but the court said it was then up to the mother to simply
return to Mexicaoo. 58 It is apparent from this comment that the judge has no awareness o
domestic violence nor the potential for serious harm to the mother. Her right to be free from

54 REPORT N° 24/98CASE 11.287,JOA0 CANUTO DE OLIVEIRA,BRAZIL , April 7, 1998 ( 13940).
55 JanakakisKostun v. Janakaki$ S.W. 3d 843 (Ky. Ct. App. 1999)

56 NunezEscudero v. TicéMenley, 58 F 3d 374 (8Ct. 1995)

57 March v. Levine 136 F Supp 2d 831 (U.S. D.CMD TN 2000)

58 Whallon v. Lynn 230 F 3d 450 LCir. 2000)




violence was not considered. The cases illustrateettexalcourts failure to understand or take
seriously domestic violence and its impact on both motmetichild. The court seems to think

that the mother is obligated to continue to experience violence so the father can have access to
the child.

445. In some cases, thederalcourts did credit the domestic violence and refuse to return the
child. Whentheei dence of the fathero6s abuse of Dboth
lasting, the court has ruled that the children would be at grave risk if retus@etihe evidence

showed that the child was beaten at 6 ye&@ge and missed a week of schade was beaten

about two times a month while the mother was also beaten one to two times a month. The

mother was pushed down the stairs when she was pregnant, choked, had a pillow put over her
head, stomped on, broke her nose, and cut her lip with aHelplso had loaded handguns in

the house. While he did not beat the younger child, she did witness the abuse. The police
refused to intervene and when the mothero6s si
mother had PTSD and physical symptsuch as not sleeping and nightmares. This behavior is
very similar to what petitioner Dombrowski has had to endure. Yet in her case, custody of the
child was given to the perpetrator.

446. A long history of abuse especially when the perpetrator assahkrs outside the family

and violates court orders may also result in a finding of grave risk of abuse for the créidren.

In Walsh the court favorably cited social science research that has proven that serial spousal
abusers are also likely to beildhabusers. The court also referred to state and federal laws that
recognize that children are at increased risk of physical and psychological harm when in contact
with abusers citing the 1990 Congressional Resolution. They gave no credence to thespromi

the father had given because he had a history oftwiglaourt orders. All of thpetitioners

have experienced long histories of abuse with abusers who repeatedly violatedarsrivith

impunity. | n Peti ti oner CO0s chis®rgof domésec viblenteltheough has a
three wives.Yet the abusersere givercustody of the childrehy the courts

447. In the Hague Convention context, fieeleralcourt has held that spousal abuse must be
considered and the reaction of the child may beenmaportant than the actual behavior of the

father. When the child is so fearful or traumatized, then the child has to be pro&kted.
Petitionerd.H.was 10 years old when he was suddenly taken from his mother where he felt safe

and had livedis enire life. He describes his years of fear and anguish and the impact it has had

on his adult life. Though he told the court,asglidt i t i oner Shockomeds chi
Dombrowski s chil d and Nawalt rPieltd stlddchanikéyd Cadnsd chh
did not want to be with their abuser fathers and they wersafiet the courdid not act to protect

them.

448. Whi l e the feder al Cc o ufbest inttrest they dodopok attileo k  at t
chil dés 1inter est aldskof bemdhart ghysicallytohpsychelogicadly aad r e
whether the child can be protected in some other \8&8yThe appeals court stated thiat . . U. S.

59 Rodriguez v. Rodrique83 F. Supp 2d 456 (D. Md. 1999)

60 Walsh v. Walsh221F 3d 204 (1 Circuit, 2000)

611n re Tsarbopoulg000 WL 1721800 (dCir, 17 November 2000); 176 F. Supp 2d 1045 (E.D. Wash. 2001)
62 Blondin v. Dubois 238 F 3d 153 (¥ Circuit, 2001)




policy with regard to the Hague Conventi@which) holds that sexual abuse by a parent

constitutesan nt ol er abl e situation and subjects the
that itis the policy of both the U.S. and Massachusetts to protect children from sex abuse when

there is credible evidence particularly of a young child by a pareh6)pThe Department of

State has said, fAAn example of an Aintolerabl
sexually abuses the child. If the other parent removes or retains the child to safeguard it against
further victimization, and the abusipear ent t hen petitions for the
Convention, the court may deny the petition. Such action would protect the child from being
returned to an Aintolerable situationo and su
(p.16)63 This policy has clearly not been followed in the petitioners cakékand his sisters

were |l eft with their father after clinical fi
were put with their father after substantiated findings of sese(Exhibit 2, pages 29855)

and even after the children reported abuse time and time again. (Exhibit 28 p8§es92,

101, 109, 116 119,172 Cl audi ne Dombrowski 6s child was pu:
the mother and had eight criminal e@tions including three for beatirtger. Even when the

child spoke out, she was ignored. (See paragrapiTBé)Hoverson children repeatedly

disclosed the abuse to no avail. (See paragéphe4, 82Shoc kome 6 s feelecaudt dr en t
and law guardia theyhated them and wanted to go home to their mqfPamagraphs 170, 181)
Navatril s daughter spoke to the police, her
paragraphs 19900, 2052 1 2 ) Hortonds chil d sPedakdionwnter ADBS
children were placed with the very abuser she had been warned by the state agency to flee. (See
paragraph236An i nvestigator said there was no doubt
(See paragraph 26 8)spokenBue {(Sed paragnaphr3@@i¢heyalt hi | d ha
were returned to the abuséran intolerable situation.

449. One reason why the couhiave not comiged is illustratedn Daniapoumwhen the court

says, RAAccusations that gchigaprvatetarebdificaltte exual |y
prove. They are also difficult to disprove: And claims of abuse, whether brought in good faith

or for other reasons, are sometimes used as w
This statement is analogotesthe charge to the jurors by Lord Hale in th& ¢@ntury when he

said, ARape is a charge easily made and di ffi

falsity of that statement but the discrimination against women embedded in it. It tddiO68ti

in the U.S. before courtsbegant di savow Lor d Hancept@amsdrefusedsocr i mi na’
issue the instruction. It has been proven time and time again that there is no epidemic of false

abuse claims by mothers or chédrin dvorce cases. (Sdeotnotes 19 and 78nd Exhibit 9)

By adhering to this belief, courts continue to violate the human rights of victims of the most

severe and harmful violengephysical and sexual abuse by a parent to their child.

450. Attempts at reform, such as the 1990 @@ssional Resotion, are not enough. The

situation has onlworsenedsince 1990 There must be actual reform resolving the violatié4.

While the victim, as a parent, has the right and duty to protect the best interests of her minor child,
the law agracticed strips herfthe ability to do that( 142)

63 Daniapour v. McLare86 F 3d 1 (1 Cir. 2002)
64 REPORT N° 431, CASE 11.625,MARIA EUGENIA MORALES DE SIERRA, GUATEMALA, January 19,
2001, 928.




451. The informality often sought in family court is no excuse for violating human rigtits.

U.S. Supreme Courtitself has heldthatJ uveni | e Court history has a
unbridled dscretion, however benevolently motivated is frequently a poor substitute for principle

and pr oc e d uhough tlie family woainthmight perceive itself as acting in the best interest

of the child in a morenformal proceduredue process is still a pramny and indispensable

necessity.65 Good intentions are not the gravaman. Results are. Research and experience over
more than 20 years and countless damaged protective mothers and children has taught us that
proper court procedures are a better pratedthan court promises.

452. The statecannot escape responsibility because the violation of human rights is actually
being done by a prate person, a parent. The Commisgian saidrery clearlythat there is an
obligation to respect human rights as betwgévate person$6 An act by a private person can

lead to international responsibility because of the lack of due diligence to prevent the violation or
to respondo it. The U.S. Supreme Courtdsion inDeSheneylearly violates this principle

In DeSheneythe courusal the power of the state to put the chididhe custody of his father

though theyknew of theforeseeabléarm to the child They saidhe state is not obligated to

take action to protect the childblating both Articles VII and XVI.

453. The Commissiorsaid inthe Simone Andre Dinizasethat the obligation to prevent

violations between third persons is also based on the fact that since states determine their own
internal legal order including private law, they must ensure that muiglais are also respected

under private law Absent that, the state may be respondieiolation of rights. So states

must ensure that in their domestic law, every person has access to a simple and effective remed
without discrimination. 106

454. By the U.S. courts refusal to properly consider the allegations of violence, iaipec
when the violence is overwhelmingly directed at woyrbka court is complicit in the violation of
human rights as defined by the Declaration of the Rights Responsibiiies of Man and the

OAS Charter and the State is therefore liable. The State has an obligation to provide effective
judicial remedies and a violation of rights carried out by an act of public authority is imputable to
the State. Acts of private personsesen unidentified persons can be attributabléhe State if

they fail to act with due diligence to prevent the violation or respond &Y it.

455. The State cannot excuse its lack of diligence or due process by claiming an excessive

work load. Even if e, an excessive work load of the judiciary does not release the state from

its obligations.68 In theK.A. case, the state refused to do a thorough investigation (paragraphs 38

and 47) and refused to admit evidence of abuse (paragraphs 55 ance@uitim

Dombrowski 6s case also refused to allow in the
abuse to the police Sée paragraphs 4I8) Petitioner Gvas also ordered to make no reports of

65 Application of Gault387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 5278p20, (1967).

66 REPORT N° 66/06CASE 12.001, MERITS, SIMONE ANDRE DINIZ, BRAZIL, October ,22006(Y 41-2).

67 REPORT N° 4/94CASE 10.517,EL SALVADOR, February 1, 1994, paragraphs g and h in second section 3.
68 REPORT N° 52/97CASE 11.218 ARGES SEQUEIRA MANGAS v. NICARAGUAFebruary 18, 1998, para
133.




abuse. (See paragraphs Zl&nd 334 When theres no investigation, Article XVIIl is violated.
69

456. Under i nternational | aw, A "Due diligence"™
content of the prexisting obligation which the State is responsible for violating. The State's

liability does no depend on the existence of an act of malice, negligence, or carelessness by any
individual agent; it may consist of a general defect or a flaw in the structure of the State, or in its
public administration, and may have nothing to do with any subjective e n70.iTleoagh 0
thepetitioners do believe that the acts are motivated by prejudice and bias based on gender
discrimination,motivation does not determine whether the States obligation has been violated.

The facts clearly show that children arenggput in harms wasegardless of intent. hE existence

of gender bias adds to the gravity of the violatiohto the fact of it.

457. Failure of due diligence resultinginmpuni ty for violations of v
addressed by several reports te @ommission. In a report in 2002, iThe Rapporteurs

emphasize that States are obliged to apply due diligence to prevent violence against women, to
prosecute and punish those who perpetrate acts of this nature, and to adopt measures to eradicate
such vidence in their societies. However, the declaration highlights that the fact that state agents

and private persons and entities are not being held to account for their actions creates a climate

of impunity that encourages the persistence of these victationghts. The Rapporteurs urge
states to take i mmediate fnaction ¢t otheberi ng t he
standards. o

458. In 2004, the IACHR rapporteur stated:

Firstly, we should point out that violence against women is a humas r&gue that not

only affects women but also their sons and daughters, their families, and society in

general. As described in the Intémerican Convention for the Prevention, Punishment

and Eradication of Violence against Women, violence against waranexpression of

di scrimination and is rooted in Ahistorica
men. 0 72 .

459. The report goes on to point out that due diligence for prevention and investigation of such
violence is an obligation of the Statailingto properly investigate abuse gpldcing children

directly in the hands of abusers does not constitute due diligence and is a violation of the State
obligation. The State is obligated to investigate and ensure the full enjoyment of thelfigjies.
government has supported or acquiesced in the behavior or allowed it peiakevithout

69 REPORT N° 86/9TASE 11.589 ARMANDQALEJANDRE JR., CARLOS COSTA, MARIO DE LA PENA,
AND PABLO MORALES CUBA September 29, 1999.

70 REPORT N° 49/96CASE 11.068, ELEAZAR RAMON MAVARES vs. REPUBLIC OF VENEZUEL@ctober
17,1996, 114

71Press Releasdl® 10/02 THE THREE RAPPORTEURS ON THE RIGHTS OF WOMEN EXPRESS THEIR
CONCERN FOR THE SITUATION OF VIOLENCRBND DISCRIMINATION AGAINST WOMEN.

72PRESS COMMUNIQUE, N° 20/04HE IACHR SPECIAL RAPPORTEUR EVALUATESHE
EFFECTIVENESS OF THE RIGHT OF WOMEN IN GUATEMALA TO LIVE FREE FROM VIOLENCE AND
DISCRIMINATION.


http://www.cidh.org/annualrep/97eng/venezuela11068.htm#_ftn1

taking measure®tprevent it or to punish those responsible, it is liale. The government has

a duty to organize the government apparatus, especialputiie power including the judiciary,

to ensure free and fulh@yment of human rights. @B)

460. The right to resort to court for protean of fundamental rightsears a court with a
minimum of due processThe right to trial means not only trial to held within a reasonable

time but the need to provide judges with the necessary time to enable thepexypassess the
allegationsof both parties, form a conviction as to the facts, and arrive at a decision through
sound reasoning4 The practice o$etting 510 minute hearings on such an important issue as
custody of a young cldlviolates the right to resort to the cou®S In some cases, protective
parents have been prohibitedm resorting to court at all. (See paragraphs 18525167, 173,

204) The studies also show that the evaluators are gatekeepers to access to the court. Since they
are not competent, the court is not accessible to the litigants. (See par@@&fxsibit 2,

pages 106, 176, 1Y9When the protective parents arelpbited from using the courts Article
XVIIl is violated.

461. The right to a fair trial must also include the right to the fundamental procedural
protections of due procesg6 This right is violated when parent, especially a victim of

violence who igoncened about violence being done to the children, has only 10 minutes to
present her case. Victims must have sigfit time to preparel-urther the court must have
sufficient time to carefully weigh the evidence and the arguments of fact and law osithefba
sound reasoningOn the other hand, the costiouldnotmake a decision on moving children

1.5 years after the deed is done or take 6 years to gdardrae as happened to Shockorf&ee
paragraphs 174, 19@ecisions should state findings efct and law wth appropriate reasoning.
(1182) Such protections are extremely rare in child custody cases. Even when findings of fact
are required, they are often abbreviated sas;fbased on the testimony séme experthe

decision was made, he aourtitmpropety delegates itauthority such that the

recommendation presented by the court appointed evaluator is simply adopted wholesake.
also a violation of access to couktfailure to make clear and founded relationships between the
facts and law in suckerious and complex cases as child custody when violence is alleged is a
violation of Article XVIII. (1 184) Failure to make findings of fact and law occurred to
Titelman, (paragraph 28nd is commonly found in the studies. (Exhihii8, 11)

462. Failure to provide a remedy for the violation of fundamental rights has beebyhtie
European Court of Human Rights (ECHi)be a violatiorof due process77 ThelACHR has
held that dack of an effective judicial remedy is not just aception to the exhaustion doctrine,
but a substantive violation on its own8 Most of the petitioners filed at least one complaint
against a judge (See Exhibit 2pages 21214, andparagraphs 675, 83, 108, 111, 113, 143
191, 209) While several judg were removed in th€.A. case, only one was given a private
reprimand. (See paragrafB)

73REPORT N° 54/01CASE 12.051, MARIA DA PENHA MAIA FERNANDES, BRAZIL April 16, 2001, #2.

74 REPORT N° 8/06, CASE 12.476PUBLICATION, OSCAR ELIAS BISCETET AL,CUBA, October 2T,

2006, 1171.

75REPORT N° 51/96DECISION OF THE COMMISSION AS TO THE MERITS OF CASE 10.675, UNITED
STATES March 13, 1997 (180).

76 1bid, 7181.

77 Case of E and Others v. United Kingdom, no. 33218/96, ECHR, 26 November 2002.

78 REPORT N° 40/04CASE 12.053, MERITS, MAYA INDIGENOUS COMMUNITIES OF THE TOLEDO
DISTRICT, BELIZE, October 12, 2004, 1 175.






